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VWat er Resources Policies and Authorities
MODI FI CATI ONS TO COVMPLETED PRQIECTS

1. Purpose. To coal esce guidance on the use of available authorities,
as conpared to the need for new project authorizations, for study and
acconpli shnment of nodifications to conpl eted projects.

2. Applicability. This regulation applies to all Headquarters, USACE
elenents and all field operating activities (FOAs) having G vil Wrks
responsibilities.

3. References.

a Section 216 of the Flood Control Act of 1970.

b. ER 1105-2-10 (Chapter 4)

c ER 1105-2-20 (Chapter 7)

d. ER 1110-2-240

e. ER 1130-2-334

f. ER 1130-2-417
4. Definitions.

a. QOiginal project developnent. Planning, |and acquisition,
desi gn and construction which fulfilled the initial project

aut hori zation requirements (plus, if applicable, simlar acconplishnments
for any subsequently conpleted project nodifications).

~b. Conpleted project. A prxLect, or separately funded portion of a
project, is considered conplete en any one of the follow ng conditions
Is met:

(1) When contracts, or hired labor activities, for all work
included in the plan of inprovenent contenplated when fina
appropriations were nade by Congress have been physically conpl et ed.

(2? Sane as (1) above, except that a determi nation was made that
sone el enment of work was not required.
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(3) Mre than two years have el apsed since the year conpletion
funds were appropriated and only mnor work itens remain to be
conpl et ed

c. Project nodifications. Changes in project operation, change in
real estate interest, physical change of a project feature, the addition
of project features, or changes in the purposes of a project.

5. CGeneral. Significant nodifications to conpleted projects -
nodi fi cati ons which invol ve new Federal construction or real estate
acqui sition in order to serve new purposes, to increase the scope of
services to authorized purposes beyond that intended at the tine of
project construction, or to extend services to new beneficiaries (areas)
- require authorization by Congress. Odinarily, such authorization is
achi eved through the General Investigations programas a consequence of
a feasibility (survey) report submitted to Congress in response to a
specific directive fromthe Congress, usually In recognition of |oca
interests' perceptions of needs. It is, however, a general policy of
the Chief of Engineers that conpleted Corps projects be observed and
nmonitored by the Corps to ascertain whether they continue to function in
a satisfactory manner and whet her potential exists for better serving
the public interest. Such nonitoring may be acconplished coincidentally
in carrying out existing project inspection prograns, as a by-product of
contacts with local interests and ot her Federal agencies, and through

t he day-to-day observations of on-site Corps personnel charged with

proj ect operations. Wenever rerorting officers find that changes in a
conpl eted project nay be desirable, investigations should be undertaken
to docunent the need for and feasibility of project nodification. To
the extent possible, nodifications to conpleted projects should be
acconpl i shed under existing authorities. Pertinent existin? aut horities
are di scussed in paragraphs 6 through 10. |f a needed nodification
cannot be acconplished using these authorities, additional authorization
nmust be sought as discussed in paragraphs 11 and 12.

6. Modi fication Under Existing Authority, General.

a. Project authority. Project authorizations may provide authority
for the Chief of Engineers to nodify project operation or facilities to
account for conditions expected at a future date. Because of the range
of authority which nay be available in project authorizations, it is not
possible to detail the nodifications which may be undertaken in this
manner. Prior to proposing nodifications using other authorities,
reporting officers should thoroughly review the | egislative history and
rel ated project docunents for the individual project of concern to
determine if sufficient authority already exists within the specific
proj ect authorities.

b. Project deficiencies. Cccasionally, a project may deserve
nodi fication because its original devel opment was inherently deficient.
G ven certain conditions and qualifications, neasures to correct such
deficiencies may be undertaken. This subject is covered in detail in
paragraph 7 in connection with conpleted projects that are operated and
mai ntai ned by local interests. The criteria set forth for nodifications
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to correct deficiencies in such projects are also generally applicable
to projects operated and mai ntai ned by the Corps.

7. Modification Under Existing Authority, Local Protection Projects.
The general rule is that Federal construction and funding authorities
cease once a project is transferred to local interests for operation and
mai nt enance. Thus in nobst cases additional Congressional authorization
is required for any proposed Federal work associated with conpleted

| ocal protection projects. An exception is for work to correct design
or construction deficiencies (see, also, paragraph 8b). A design or
construction deficiency is a flaw in the Federal design or construction
of a project that si?nificantly interferes with the project's authorized
purposes or full useful ness as intended by Congress at the tine of
original project developnent. Corrective action, therefore, falls
within the purview of the original project authority. Project
nmodi fi cations which can appropriately be undertaken w thout further

aut hori zation, to correct project deficiencies, are discussed bel ow

a. Eligible works. Wrks proposed to correct a design or
construction deficiency may be reconmrended for acconplishment under
existing project authority w thout further Congressional authorization
if the proposed corrective action neets all of the followi ng conditions:

(1) It is required to nake the project function as initially
i ntended by the designer in a safe, viable and reliable manner; e.g.
pass the original design flow without failure. This does not nean that
the project nust neet present-day design standards. However, if current
en?ineering anal ysi s or actual physical distress indicates the project
will fail, corrections may be considered a design or construction
deficiency if the other criteria are net.

(2) It is not required because of changed conditions.

éS) It is generally limted to the existing project features.
Renmedi al nmeasures which require | and acquisitions or new project
structures nust not change the scope or function of the authorized
proj ect.

(4) It is justified by safety or econom ¢ considerati ons.

(5) It is not required because of inadequate |ocal maintenance.
Local responsibilities for maintenance of |ocal protection projects are
stated i n 33CFR208. 10.

b. lneligible works. A project may be considered or described as
deficient for nmany reasons; however, a project deficiency is not
correctable without further Congressional authorization unless it is a
product of Federal engineering or construction efforts related to
express project purposes. Wile a project nay be deficient because it
does not satisfy or fulfill contenporary needs, the deficiency is not a
design or construction deficiency If it results fromcauses external to
the project design or construction effort. Exanples of external causes
are: inadequate operation and mai ntenance by | ocal interests; changed
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devel opnent in the project area (e.g. shift fromagriculture to urban
uses, naking a higher degree of protection desirable); increased runoff
efficiency of the watershed (e.g. as a consequence of upstream urban
devel opnent or other |and clearing practices which may tend to reduce
the degree of protection of the project); and other non-proiect-related
changes in the river reginen (e.g. alteration of the natura
aggradati on, degradation, or neandering processes). Note: if project
devel opnent failed to properly account for the natural river processes
and project associ ated changes to those processes, a design or
construction deficiency is usually indicated. Construction to correct a
design or construction deficiency should be linmted to the necessary
corrective work and should be consistent with original project purposes
at the tinme of initial construction; such corrective work will not be
undertaken or extended to expand or change the authorized scope,
function, or purpose of a project or to nodernize an otherw se soundly
constructed project.

c. Justification and cost sharing. The proposed corrective work
shoul d be justified increnmentally by current econom c considerations
(future project costs and benefits; the sunk costs for the origina
proj ect devel opment excluded) unless it is otherw se shown that the work
I's necessary for safety reasons. Cost sharing for correction of design
or construction deficiencies should be consistent with the cost sharing
in the original project authorization.

Consi deration of nodifications under this authority allows for
correction of design or construction deficiencies regardless of their
period of discovery and does not limt the scope of inquiry to
considerations of "state of the art technol ogy" or fault at the tine of
construction. Recomendations for proposed work to correct design and
construction deficiencies (in other Corps projects as nay be deened
aﬁpropriate as well as in local protection projects as di scussed above)
shoul d be addressed to CDR USACE (DAEN-CWO-M WASH DC 20314.

8. Modification Under Existing Authority, Miltiple Purpose Projects.

a. Operations and nmai ntenance authority. For projects operated and
mai nt ai ned by the Corps, the Corps responsibility for acceptable
managenent of the project to serve the public interest confers a broad
authority for nmaking, as part of its operations and mmi ntenance efforts,
reasonabl e changes and additions to project facilities within the
proj ect boundaries as may be needed to properly operate the project or
mninize nmai ntenance. This may include, if appropriate, change in
exi sting Federal real estate interest; it does not include acquisitions
in detached areas where Federal real estate interest was not acquired
for the original project devel opnent. There are, in addition, severa
specifically recogni zed ways in which projects operated and nai ntai ned
by the Corps may be nodified within existing authorities. These are
di scussed Iin the foll owi ng subparagraphs.

b. Dam safety assurance. This program has been established to
rovide for nodification of Corps dam projects which are considered to
ave potential safety hazards in light of present-day standards and
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know edge. The programis intended to facilitate up?radin% of those
project features with deficiencies related to damsafety that are within
the Chief of Engineers discretionary authority and cannot be corrected
under other funding programs (i.e., prograns for routine mai ntenance or
for rehabilitation to permt continued effective operation of a project
as it was originally intended to function). |In addition to certain

ki nds of structural works, nodifications under this particular program
may extend to acquisition of new real estate interest downstream of
spi Il ways if eX|st|ng interest is inadequate relative to the safety
criteria of ER 1110-2-1451. Cuidance regarding the kinds of work
eligible for funding and i npl ementation under the dam safety assurance
pro?ran1is provided in ER 1130-2-417. Except that any needed change in
real estate interest would remain the responsibility of local interests,
this programis equally applicable to Corps-constructed dans which serve
as local protection projects, or elenments thereof, and have been turned
over to local interests for operations and nmai nt enance.

c. Changes in water control plans. Authorities for the allocation
and regul ation of reservoir storage in projects operated by the Corps
are in the acts authorizin? the projects. Proposed changes in water
control plans nust be carefully reV|emed to determ ne the extent of
change ich may be undertaken consistent with the authorizing
| egislation. Wth sonme specific exceptions, revised plans for purposes
not enconpassed bK the existing project authority require new
Congressi onal authorization. Futher Congressional authorization is not
required to add nunici pal and industrial water supﬁly, water quality,
and recreation and fish and wildlife purposes if the related revisions
in regulation would not significantly affect operation of the project
for the originally authorized purposes. Oten proposals for changes in
regul ati on, whether to alter the services provided in ternms of
originally authorized purposes or to add new purposes, contenplate
increases in length of tine waters are stored at various levels in the
reservoir. Such praﬁosals may require upgrading of interests in
reservoir |ands on ich fl owage easenents were obtained. The inpacts
of these factors along with all other benefits and costs should be
considered in any decision to change a water control plan. Policies and
procedures regardi ng devel opment of water control plans are contained in
ER 1110- 2- 240.

d. Addition of water supply. Pursuant to the Water Supply Act of
1958, reallocation of reservoir storage to add water supply (as a
purpose) to a conﬁleted proj ect naY be undertaken under the Chief's
di scretionary authority when it will have no significant effect on other
aut hori zed purposes and will involve no major structure or operationa
change. |In addition, local interests and adjacent or nearby property
owners may be allowed under |icense, granted for an adm nistrative
charge, to install facilities across project |ands to w thdraw mni nor
anounts of water for which storage is not required and which does not
af f ect prO}ect Purposes (This does not constitute a water supply

"pur pose icles concerning the nodification of a project to serve
wat er supply functions are described in ER 1105-2-20 (Chapter 7).

e. Changes to neet water quality needs. Although water quality
| egi slation does not require a permt for discharges fromreservoirs,
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downstream water quality standards should be net whenever feasible.

Exi sting projects should be evaluated and reported in accordance with ER
1130-2- 334, and those found inconpatible with state standards (or which
otherwi se are not neeting their potential to best serve downstream water
quality needs) should be studied in detail to determ ne the _
justification for upgrading rel eases and to establish an appropriate
course of action. Recommendations to nodify a project for water quality
reasons nust be based on thorough anal yses to insure that the best uses
are made of the avail able resources. The anal yses shoul d incl ude
effects on project purposes, technical feasibility, environnental

consi derati ons, reasonabl eness of alternative actions, and economic

i mpacts. Any action proposed by the Corps should be on the basis that
it is engineeringly feasible, environnentally and socially acceptable,
and related costs are justified on the basis of conbined nationa
econoni ¢ devel opnent (NED) and environmental quality (EQ effects.
Proposals to nodify projects for water quality reasons should be
subnmitted to CDR USACE ( DAEN- CWE- HW WASH DC 20314. Upgradi ng of
sanitary facilities at project recreation areas to neet state standards
wi |l be acconplished under the Code 710 program (see the foll ow ng
subpar agr aph).

f. Recreation and fish and wildlife enhancenent. Pursuant to
Section 4 of the Flood Control Act of 1944, as anended, the addition of
facilities for recreation and fish and wildlife may be undertaken on
project |ands. Procedures for such devel opnent are provided in annua
program gui dance on Recreation Facilities at Conpleted Projects, Code
710 Program This programis applicable to all conpleted projects,
regardl ess of whether recreation was included as a purpose in the
origi nal project devel opnent, including projects enconpassing
recreational devel opnment under the terns of the Federal Water Project
Recreation Act, 9 July 1965 (Public Law 89-72). For projects authorized
prior to 9 July 1965 without recreation as a project purpose, recreation
devel opnents under Code 710 may include limted acquisition of
addi tional |ands beyond the existing project boundaries if needed to
afford a project recreation area. Justified fish and wildlife
facilities to enhance recreation may be devel oped on project |ands under
this program but not mtigation neasures (which, if they cannot be
undertaken within the general operations and mai ntenance authority,
requi re new Congressional authorization). Local interests will be
required to contribute 50 percent of the devel opnent costs and assune
operations and mai ntenance of Code 710 facilities; except that for those
projects |less than 60 percent conpleted as of 7 March 1974 their
contribution toward devel opnent costs of fish and wildlife enhancenent
conponents need only be 25 percent. In the absence of a cost-sharing
sponsor additional facilities will not be provided regardl ess of whether
increased | evels of visitation indicate a demand therefor, except for
sanitary facilities. Sanitary facilities may be up-graded under the
Code 710 program at full Federal cost, if this is necessary to
adequately serve visitation or neet state water quality standards.

Al so, existing facilities originally provided at full Federal expense
and subsequently degraded as a consequence of public use may be
rehabilitated without cost-sharing (with operations and mai nt enance
fundi ng; not Code 710). Questions regarding the Code 710 program
reporting and fundi ng procedures should be addressed to CDR USACE ( DAEN-
CWO-R) WASH DC 20314.
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9. Modification Under Existing Authority, Navigation Projects. The
Chi ef of Engineers has but limted discretion wth respect to

nodi fication of conpl eted navigation projects w thout new authorization
The River and Harbor Act of 1909 provides (Section 6) an authority for
conpl ete reconstruction of aged or outnoded | ock and dam structures on
aut hori zed waterways and is pernissive to nodifications (in the

repl acenents) to better serve navigation. This pernmits the Corps to
study the need for such replacenents with operations and nai ntenance
fundi ng; however, acconplishnent of any recomended repl acenent project
requires, as a mninmm the approval of the Secretary of the Arny.
Recomendati ons may, if they enbody significant nodifications, be
submtted by the Secretary to Congress for specific authorization. The
Ri ver and Harbor Act of 1915 provides (Section 5) an authority to

i ncrease channel di nensions, beyond those specifled in project

aut hori zati on docunents, at entrances, bends, sidings and turning places
as necessary to allow the free novenent of vessels. Exercise of this
authority is confined to original project devel opnent; it has no genera
application to conpleted projects. (Mddification of channel dinensions
after project conpletion requires new authorization or a finding of
design or construction deficiency.) Were not otherw se

precluded by project authorization, the | ocation of a conpleted channe
may be altered during the course of the periodic maintenance programif
t he mai ntenance can thereby be nore econonically acconplished and
related aids to navigation are readily adjustable to suit the restored
channel dinensions at the shifted | ocation.

10. Mdification Under Existing Authority, Other Projects. Paragraphs
7,8 and 9 deal with the nost common types of Corps projects. For other
types, the possible basis for nodification under existing authority nay
be dr awn, inferentiallx, fromtheir conparabilities (or

i nconparabilities) with the types covered.

11. Mdifications Under Continuing Authorities of the Chief of

Engi neers. |f a desirable project nodification cannot be acconplished
by using one of the various existing authorities discussed in preceding
par agraphs, the nodification nay be suitable for consideration,

aut hori zation, and acconplishnent under the continuing authorities
program of the Chief of Engineers. This programconsists of |egislative
authorities under which the Secretary of the Arny, acting through the
Chi ef of Engineers, is authorized to plan, design and construct certain
types of water resources inprovenents wthout specific Congressiona
approval . Project nodifications considered for authorization under this
programw || be targeted to neeting additional needs for flood control
navi gation or beach erosion control rather than to adjustnents of the
conpleted project so as to better neet the needs the project was
originally intended to serve. Modifications under this program are
limted to conplete-within-thenselves, increnentally justified,

i mprovenents which will not inpair or substantially change the project's
capability to continue serving its original, Congressionally-authorized
purposes. Nor may they be, in any way, substitutions for unconpleted
Congr essi onal | y-aut hori zed project nodifications. Except for the

| egislatively Inposed limtations on Federal costs (and the fact that a
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Congressi onal authorization of nodification would not be limted inits
potential for changin? originally authorized purposes or subsequent

nodi fi cati ons) a nodification authorized under the continuing
authorities programis identical in force and relationship to the
existing project as a nodification specifically authorized by Congress
as di scussed in paragraph 11, below. Policies and procedures for

i npl enenting i nprovenents under this programare provided in ER 1105- 2-
10 (Chapter 4).

12. Modifications Requiring Congressional Authorization. If a
desirabl e nodification cannot suitably be pursued under any of the
authorities or prograns discussed in the preceding Paragraphs,

i mplerentation will require additional Congressional authorization. The
necessary studi es and report preparation required to obtain such

aut hori zati on shoul d be undertaken using existing Congressional study
authorities which request a review of the specific project or basin, if
avail able. |If such specific study authorities are not avail abl e,
Section 216 of the Flood Control Act of 1970 (Public Law 91-611) may be
used. Section 216 states:

"The Secretary of the Arny, acting through the
Chi ef of Engineers, is authorized to review the
operation of projects the construction of which
has been conpl eted and which were constructed
by the Corps of Engineers in the interest of
navi gation, flood control, water suBPIy, and
rel ated purposes, when found advi sabl e due to
significantly changed physical or economc
conditions, and to report thereon to Congress
Wi th recommendations on the advisability of

nodi fying the structures or their operation,
and for inproving the quality of the environnent
in the overall public interest.”

St udi es undertaken using the authority provided by Section 216 will be
acconpl i shed using the "Revi ew of Conpleted Projects Program" Requests
for gui dance regardin% funding, reporting and processin? of reports to
obtai n additional authorization using this program should be addressed

t o CDR USACE (DAEN- CWP) WASH DC 20314.

FOR THE COVIVANDER

AMES W RAY
Col onel, Corpg of Engi neers
Chi ef of Staf



