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PREFACE.

An attempt has been made in this volume to classify and annotate-
the statutory provisions having a general application, regulating the
improvement, protection from obstructions to navigation, and .the
bridging, - etc., of the rivers and other navigable waters of the
United States. ‘ ‘

The power of Congress to legislate, under the commerce clause
of the Constitution, for the prevention and removal of physical ob-
structions to navigation was not exercised otherwise than by way of
improvements carried on by the United States, and except for an
occasional act of Congress authorizing the erection of a bridge across
a navigable river, and except for the general legislation regarding
bridges over the Ohio River (act of July 14, 1862, 12 Stat. 569,
and act of Dec. 17, 1872, 17 Stat. 398, as amended Feb. 14, 1883,
22 Stat. 414), until the act of July 5, 1884 (23 Stat. 148), section 8
of which made it the duty of the Secretary of War, on satis-
factory proof that any bridge then or thereafter constructed “over
any navigable water of the United States, under authority.of the’
United States or of any State or Territory, is an obstruction to.
_the free navigation of such water, by reason of difficulty in pass-
ing the draw opening or raft span of said bridge” to require the
company or persons owning or operating the bridge to provide the:
same with such aids to navigation as he may specify in the order.
This was followed by more explicit legislation in the act of August
11, 1888 (25 Stat. 400), section 9 of which empowered the Secre-
tary of War to give notice to the persons or corporations owning:
or controlling any obstructive bridge to “so alter the same
as to render navigation through or under it free, easy, and unob-
structed ;”” and section 10 made the failure to remove the bridge or to
alter the same, after receiving such notice, punishable by a fine of’
$500 per month. The jurisdiction of Congress was more fully exer-
cised in the act of September 19, 1890 (26 Stat. 426)., Sections 4
and 5 amended sections 9 and 10 of the act of 1888 so as to make
them more definite, and increased the penalty for failure to comply
with the notice of the Secretary of War—requiring, also, that the
parties interested be given reasonable opportunity to be heard before
the issue of the notice. Section 6 prohibited the deposit of refuse
matter where it would tend to obstruct navigation. Section 7 (as
amended by sec. 3 of the act of July 13, 1892) (27 Stat. 88) pro-
hibited the erection of wharves, dams, breakwaters, or other struc-.
tures or excavation or filling, in navigable waters of the United:
States, without the permission of the Secretary of War; precluded
States from authorizing the construction of bridges over navigable
waters which are not wholly within their territorial limits; and pro-

‘ x
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vided that it should not be lawful to commence the construction of
. a bridge over a navigable water of the United States, under an act
of a State legislature, “ until the location and plans of such bridge ”
have “been submitted to and approved by the Secretary of War.”
Section 8 authorized the removal of wrecks of vessels; section 9
prohibited injury to works for the improvement of navigation; sec-
tion 10 forbade the location or continuance of obstructions to naviga-
tion; and section 12 authorized the establishment of harbor lines. '
The prior legislation on the subject was amended and consolidated
by the act of March 3, 1899 (80 Stat. 1121) ; and forms sections 9
to 20, inclusive, of that act. Section 9 relates to bridges, dams, or-
causeways; section 10 relates to other structures and to excavating
or filling; section 11 relates to the establishment of harbor lines;
section 12 prescribes a penalty for violations of sections 9, 10, and
11; section 13 prohibits the (feposit of refuse matter where it will
injure navigation; section 14 forbids injury to works for the im-
provement of navigation; section 15 relates to obstructions caused
by anchoring vessels or by sunken vessels, timber, etc.; section 16 .
provides a penalty for violations of sections 13, 14, and 15; section
17 provides for the enforcement of the provisions of sections .9 to-
16, inclusive, by the Department of Justice; section 18 relates to the
alteration of obstructive bridges; and sections 19 and 20 relate to
the removal of sunken or grounded vessels, etc. By the act of March
23, 1906 (84 Stat. 84), general provisions were enacted to govern
as to grants by Congress to “ any persons to construct and maintain
a bridge across or over any navigable water of the United States ’—
the act requiring, énfer alia, the approval of the plans by the Chief
of Engineers and the Secretary of War; and by the act of June 21,
1906 (34 Stat. 386), as amended June 23, 1910 (36 Stat. 593), similar
legislation was enacted to govern in respect to dams which Con-
gress might thereafter authorize over navigable waters.

During the period of over twenty years which has elapsed since
the ‘legislation for-the protection, improvement, étc., of navigable-

waters, has been in force, many questions have arisen regarding =

the construction and application of the legislation. = In the footnotes
there are given citations to the decisions of the courts, opinions of °
the Attorney General, and to the Digest of Opinions of the Judge
Advocate General, construing the legislation and defining the powers
“of the United States in respect to navigable waters. It is thought
that these annotations will aid in the application of this legislation
in future cases which may arise thereunder. The decisions of.the
‘courts are particularly clear in setting forth the authority of the
United States, under the commerce clause of the Constitution, to
improve and protect the navigable waters of the United States with-
. out liability to any State, corporation or individual who may claim
title to the submerged lands in such waters or riparian rights in
respect thereto. It is thought that the chapter of the Digest of
‘Opinions of the Judge Advocate General, on the subject of * Navi-
able Waters ” will be useful in the construction and application of
these statutes; and the same is therefore included in the appendix
to this volume.



1872,
1879,
1882

Beazs

1884,
1888

g
o0

1888,
1890,

INDEX OF STATUTES.

- STATUTES AT LARGE.

December 17 (17 Stat., 398)

Paragraph.
- 3137

June 28 (21-Stat., 37)—.__

. 148, 149, 152-155

August 2, (22 Stat., 213) Lol e 112
February 14 (22 Stat.,, 414) _____ e 32, 34
July 5, section 4 (23 Stat.,, 147) o c oo T4
July 5, section 6 (23 Stat., 148)___ . —_— 157
, August 5, section 8 (24 Stat., 335) . _______________________ 108
April 2 (25 Stat., T4) — - .38-46
April 24 (25 Stat.,, 94) e 135
June 29 (25 Stat., 209) e 17,778, 85,86
-August 11 (25 Stat 417) o : - . 139
August 11, section 3 (25 Stat., 423) __2.____ — © 128
August 11, section 5 (25 Stat., 424)___________ . ____ 161,162
August 11, section 7 (25 Stat., 424) - I e 164
August 11, section 8 (25 Stat., 424) ___ E— —- 122,156
August 11, section 11 (25 Stat., 425)____ e 143
September-19 (26 Stat., 426) — P 140
September 19 (26 Stat., 452) - 130
September 16 (26 Stat., 456) — N 106
February 21 (26 Stat., 766) ... —— -~ 145
March 1 (27 Stat,, 507 Y e e 171-198
, July 13, section 5 (27 Stat., 111) _______ - —— 66
July 28 (27 Stat.,, 321) . ___________ I 138
August 18, section 2 (28 Stat., 860) ____ .. e ___._.___ 87-89
, August- 18, section 3 (28 Stat., 360) - — e 1982
August 18, section 4 (28 Stat., 362) g 75
August 18, section 5 (28 Stat 362) e 49
May 19 (29 Stat., 126). RS 92-95
May 28 (29 Stat., 163) .- : e e e e e e et e e e e e e e 110
June 3 (29 Stat, 232) J 199
~June 3, section 7 (28 Stat., 235)____ — - 109
June 4 (30 Stat., 48) — 121
, July 1 (30 Stat., 631) — — 200
March 3 (30 Stat., 1148) o 201-203
, March 3, section 2 (30 Stat., 1149) __________________ [T 117-119
March 3, section 3-6 (30 Stat., 1150) __________________________ 204-207
March 3, section 7 (30 Stat., 1150) . ________________ e 123
March- 3, section 9 (30 Stat.,, 11651) . __ . 22
, March 3, section 10 (80 Stat., 1151) . e 11
, March 3, section 11 (30 Stat., 1151) ——— - —— 64,65
, March 3, section 12 (30 Stat., 1151) : ¢ 12
, March 3, section 13 (30 Stat., 1151)___________’_‘_.._' _____________ 13
March 3, section 14 (30 Stat., 1161 ) ___ - _ . 14
March 3, section 15 (30 Stat. 1151) __ Lz 15
March 3, section 16 (30 Stat., 1151) __ 16
~Mareh 3, sectionr 17 (30 Stat., 1151) 19
March 3, section 18-(30 Stat., 1151) 48
March 3, section 19 (30 Stat, 1151) ) ———
March 8, section 20 (30 Stat., 1151) e _— 21
March 3, section 3 (30 Stat., 1378)_; ________ 67
March 23 (31 Stat., 50)-- 6
May 9 (31 Stat., 172) 17,18




- X

. 1900
1901,

1902,

1902,
1902,
1902,
1902
1902,
1902,
.1902,
1902
1902,

1904,
1905,
1905,
1905,
1905,
1905,

19086,

1906,
1906,
19086,
1906
1906
© 1906,
1906,
1906,
1907
1907,
1907;
1907,
1908
1909,
1909,
1909,
1909,
1909,
1909,
1909,
1909,
1909,
1909,
1909,
1909
1910
1910,
1910
1910,
1910,
1910,
1910,
1910,
1910,
1910,
1911,
1911,
1911
1911,
1911,
1911,
1911,
1912,
1912,
1912,

Iebruary 15 (33 Stat., 715)

JFebruary 27 (34 Stat., 33)
‘March 23 (34 Stat:, 84).

April 5 (387 Stat., 631)

_ INDEX TO STATUTES.

June 6 (31 Stat., 631)
February 18 (31 Stat., 792)
June 13 (32 Stat., 338)
June 13, section 1 (32 Stat., 371)
June 13, section 3 (32 Stat., 372) _:
June 13 section 5 (32 Stat 373) -

Paragraph.

June 13, section 4 (32 Stat., 373)
June 13 section 6 (32 Stat 374)
June 13, section 11 (32 Stat 374)
June 28 (32 Stat., 408)
June 28 (32 Stat, 485)
June 28, section 7 (82 Stat., 483)

April 28 (33 Stat.,, 429)_
April 28, section 4 (33 Stat., 452)__

February 3 (33 Stat., 647)

March 2 (33 Stat.,” 843)
December 21, section 1 (34 Stat., 5)
December 21, section 3 (34 Stat., 5)

June 4 (84 Stat., 208)
June 11 (34 qtat 234)
June 25 (34 Stat., 835)
June 29 (34 Stat., 626)
June 29 (34 Stat., 632)
June 30, section 4 (34 Stat., 669)
June 30 (34 Stat., 697)__

February 27 (34 Stat., 1002)
March 4, section 1 (34 Stat., 1369)

March 4, section 6 (34 Stat., 1370)
March 4, section 7 (34 Stat., 1370)
May 28 (35 Stat., 426)
(J. R.) February 16 (35 Stat., 1164)
February 24 (35 Stat., 645)_...

February 27 (35 Stat., 658)
March 3, section
March 3, section
March 3, section
March 3, section
March 3, section
(J. R.) March 3 (35 Stat., 1169)
March 38, ‘section 14 (35 Stat., 836)
August 5, section 39 (36 Stat., 117)
August 5 (36 Stat., 130)
January 11 (treaty) (36 Stat., 244S)
February 15 (36 Stat., 194)
June 17 (36 Stat., 539)

2 (35 Stat., 815)
5 (35 Stat., 818)
6- (35 Stat., 818)
9 (35 Stat., 819)

10 (85 Stat., 820)____.

June 23 (36 Stat., 593)
June 25, section 1 (36 Stat.;- 658)
June 25, section 2 (36 Stat., 668)
June 25, section 3 (36 Stat., 669)
June 25, section 4 (36 Stat., 676)
June 25, section 5 (36 Stat., 676)
June 25 (36 Stat., 866)
February 27, sectlon 5 (36 Stat., 957)
March 1, sectlon 6 (36 Stat., 962)_“

March 3 (36 Stat., 1056)

March 4, section 2’ (36 Stat., 1451)
March 4, section 6 (36 Stat., 1451)
March 4, section 5 (36 Stat., 1452)
August 22 (37 Stat., 43)

July 25 (37 Stat 222)

July, 25 (37 Stat., 222)




INDEX T9 STATUTES. . panil
7 Paragraph.
1912, July 25 (37 Stat., 223) ____ - e 145
1912, July 25, section 12 (37 Stat., 233) — e 144
1912, August 26, section 5 (37 Stat., 626) P - - 69
1913, March 4 (37 Stat., 826) e e 102
1913, March: 4, section 8 (37 Stat., 827) . _________ 127
1913, March 4, section 9 (37 Stat., 827) _- 114,120
REVISED STATUTES. L
Section. " Paragraph. | Section. " Paragraph.
231 . . e 11315250 __ 47
AT e 18258 2
5244 o e 4 | 5252 __ 158
5246 3 ] 5258 e 107
5248 5| 5254




TABLE OF CASES AND OPINIONS OF THE ATTOR—
NEY GENERAL CITED.

DECISIONS OF "COURTS.

i Page.
Anjer Head (The) : 51
‘Barney v. Keokuk (94 U. S, 337).._ 4,6,8
Bellingham Bay Boom Co., U. S. v. (8L Fed. Rep 658) e e 7
Birdsall v, Clark et al. (73 N..Y., 76) = . - 11
Blackbird Marsh Co. (The) (2 Pet 250) __.__. 33
Boland v. Combination Bridge Co. (94 Fed. Rep., 888) — ! 34
Bombay (The) - e ‘ 51
Boyer, Bz parte (109 U. 8., 629) > 3 -
Branch v. Jesup (106 U. 8., 468) e 24
Bridge Co. v. Hateh (125 U S., 8) ) —— 7
Bridge Co. v. U. 8. (105 U. S., 470) : 33
Brown v. U. S. (81 Fed. Rep., 55) . — 6
Burns, U. S. v. (54 Fed. Rep., 351) 7
. Caha ». U. S. (152 U. S, 212) —— 45
Cannon v. New Orleans (20 ‘Wal.,, 577) . . : 10
Cardwell v. Bridge Co. (1183 U. 8., 205) o 7
Carroll v. Price (81 Fed. Rep., 137)___ - e 8
Chandler-Dunbar Co., U. S. v. (229 U S 58 e 4,5,6
Chicago, Burlington and Quincy R. R. Co. ». Drainage Com’rs (200 .

V. S, 561 o 5
Chisholm . Caines (67 Fed. Rep., 285) . —— e 3,8
City of ‘Moline, U. S. v. (82 Fed. Rep., 692) - .. - 4
Clifford v. U. S. (34 Ct. Cls,, 223)______ - 10
Clifford’s Case (34 Ct. Cls., 223) 8
Cornet, U. S. v. (12 Pet., 72) e 7
Cummings ». Chicago (188 U. 8., 410) -~ 11,21
Daniel Ball (The), (10 Wal., 557) : — — 38
Duluth, U. S. ». (4 Dillon, 469)_-_ _____ .12
Duluth Lumber Co. v. St. Louis Boom & Imp’v’'t Co. (177 Fed. Rep., 419)_ 4
‘Dunlap v. U. S. (88 Ct. Cls., 185) - . 45
Dutton v. Strong (1 Black, 1) e e 10
Easton, Bz parte (95 U. S, 8) e 10
Baton, U. S. v. (144 U. 8, 677) o= = _— 45
Escanaba and L. M. Trans Co. v. Chicago (107 U. 8., 678) _._________ 7,33
Fall River Iro» Works Co. v. Old Colony '\nd Fall Rwer R. R. Co. (5

Allen, 221 ) o e 23
Field v. Clark (143 U. 8., 649) _____ et 45
Genessee Chief (The) (12 How., 443) -~ 6,10
Gibson ». U.'S. (166 U. 8., 269) - 5,6 .
Gildersleeve ef al. v. N. Y., N. H. & H. R. R. Co. (82 Fed. Rep., 263) _____
Gilman v. Philadelphia (3 Wwal, 713) - 4,5,6,17, 33 66
Gloucester Ferry Co. v. Pennsylvama (114 U. S, 196) __________________ 33
Goodtitle v. Kibbe (9 How., 471) o ____ 8
Grimaud, U. S.». (220 0. 8, 506) _ 45
Gring v. Ives (222 U. 8., 365) _____ - 40
Hackstack v. Keshena Imp. Co. (66 Wisc., 439)-___-_--____________A..___ 69
Hall, U. S. v. (63 Fed. Rep., 472) _ o SN 17

Hannibal and St. Joseph R. R. Co. v. stsourx River: Packet Co. (125
U. S, 260)- : 33"

v




\

- N CASES AND OPINIONS CITED. _ Xv

- . T Page.
Hannibal Bridge Co. ». U. 8. (221 T. S., 194) ——— 33.
Hardin ». Jordan (140 U. 8., 371) 6,8
Hawkins Point Lighthouse Case (39 Fed. Rep.; T7) e oo 5,6
Hebard, Exz parte (4 Dillon, 384) 69
High Bridge Lumber Co. v. U. 8. (9 Fed. Rep., 320) 6
Hoboken (City) v. Penn. R. R. Co. (124 U. S,, 56) 8

_ Illinois Central R. R. Co. v. Illinois (146 U. 8., 387) 4,8
Janesville (City of) ». Carpenter (77 Wisec,, 288) 6
Kaukauna Water Power Co. v. Green Bay and Miss. Canal Co. (142 .
U. 8., 254) 6
Lake Shore and Michigan Southern R. R. Co. ». Ohio (165 U. S 366)__ 21
Lane v. Board of Harbor Com’rs (40 Atl, 1058) o 5
Lane v. Smith (41 Atl 18) 5

8R30al

Lee, U. S. v.- (106 U. S., 196) - — 70
Leovyv U.S. (177 U. S 621) . 4,7,9
Lewis Blue Point Oyster Co v. Briggs (198 N. Y., 297 & 229 U. S,82)__ 4,5,6,9
Lowndes v. Board (153 U. S., T58) c oo 8
Luxton v. North River Bridge Co. (153 U. 8., 525) e 33
Mann v. Land Co. (153 U. 8., 273) __.. — "8
Miller ». The Mayor (109 U. S., 385) - 33
. ‘Mobile (County of) v». Kimball (102 U. S., 691) - — 40
Moline (City of), U. 8. v. (82 Fed. Rep., 592)____ 3,32, 34
-Monongahela Nav. Co. ». U. S. (148 U. 8, 622) _— 9
. Montello (The) (11 Wal., 411) ____________ - 3,4
. Montgomery v. Portland (190 U. 8., 89) L 11,21
Morrill v. Jones (106 U. S., 466) R - 45
Morris v. U. 8. (174 U. 8., 196) : . 6
New Bedford Bridge, U. S v. (1 Woodbury and Minot, 420) ____________ T
N. Y. v. Milpe (11 Pet, 3102y ol e LT
North Shore Boom Co. v. Nicomen Boom Co. (212 0. 8,408 e 11
Ormsbee, U. S. v. (74 Fed. Rep., 207) - - 45
. Packer v. Bird (137 U. S,, 661) ~~~~~~ : - 6
. Packet Co. v. Keokuk (95 U. 8., 80) - 10
Packet Co. v. St. Louis (100 U. S,, 423) 10
Passaic Bridges (The) (3 Wal., 782)___w__x__-___--"_w______, _____ 7
- Pennsylvania ». Wheeling Brldge Co. (18 How., 518) - - 5
Philadelphia Co. v. Stimson (223 U. §,, 6()5)~~~~ - 6, 39, 40
Pollard v. Hagan (3 How., 212) . 4,56
Pound v. Turck (95 U. S., 459) - 7,33
Railroad Co. v. Bingham (87 Tenn., 522) oo 6
Rider, U. 8. v. (50 Fed. Rep., 406) e et e 32
Rider v. U. 8. (178 U. S., 251) ___- - 32
Rio Grande Irrigation Co U. 8. v. (174 U. 8., 690) 10
Ruggles v. Manistee River Imp. Co. (123 U. S., 297) ._ 7
Sage v. City of New York (47 N. E,, 1101) [
Sands v. Manistee River Imp. Co. (123 U. 8., 288)_~ _ 7
Scranton v. Wheeler (57 Fed. Rep., 803, & 179 U. 141) _______________ 4,56
. Shively ». Bowlby (152 U. 8., 1) e 4,6,8
Smith v. Washington (20 How., 135) — - 6
South Carolina ». Ga. (93 U. S 4) 4,7,65-
St. Anthony Falls Water Power Co v. Water Com’rs (168 U. S, 349)“~~ , 6
St Louis and St. Paul Packet Co. »v. Keokuk & H. Brldge Co. (31
“Fed. Rep., T55) e R
- St. Louis ». Myers (113 U. 8,, 566)-__
~St. Louis v..Rutz (138 U. 8., 226) ...
Stanley v. Schwalby (147 U. S, 508; 162 id., 255)
" Thomas v». Railroad Co. (101 U. 8, T1)_.._ )
Tichnor, U. S. v. (12 Fed. Rep., 415) - R
Toledo Liberal Shooting Club v. Erie Shooting Club Co. (190 Fed.
Rep., 680) o 8
Transportation Co. v. Chicago (99 U. S, 635) 6

Union Bridge Co. v. U. 8. (204 U. 8, 364)“- 4, 5 9 32,45
Union Pacific R. R. Co. v. Hall (91 U. S, 343) .___. 23
United States v: (See under name of defendant.) )

‘Wést Chicago R. R. Co. v, Chicago (201 U, S.,.506) -—— 4,59




XVI CASES AND; OPINIONS CITED.

; . Page.
. ‘Wheeling -Bridge Cases (13 How.,'518;-18 4d., 521) . . __.___-________. T
Willamette Bridge Co. v. Hatch (125 U. S., 1) _____________ e 4,11

‘Wilson v. Blackbird Creek Marsh Co.- (2 Pet 245)_ 7

Wisconsin ©. Duluth (96 U. 8., 379) - oo o e 4,65

‘Withers v.- Buckley (20 How., 84) : : —— 7

- = ~- -+ . - -OPINIONS OF THE ATTORNEY GENERAL.

. . Page. X . Page.

6 Opins,, 172 4,21 | 18 Opins., 463_____________._ .19

7 Opins., 121_. — 69 | 18 Opins., 512 24

7 Opins., 314 . 4|19 Opins., 317 oo 7
15 Opins., 284 18 | 20 Opins., 101 - 4

16 Opins., 479__-_______—______ 4,18 | 20 Opins., 293 : 47

17 Opins., 279 12 [ 20 Opins., 479 ___.____ 7

18 Opins., 64 _______________._ " 621 Opins., 293 . 24

18 Opins., 164 __________ - -83 )21 Opins., 4830 e 32, 45



LAWS OF THE UNITED STATES
RELATING TO THE

'IMPROVEMENT OF RIVERS AND HARBORS,

FROM AUGUST 11, 1790, TO MARCH 4, 1913,

_ 5979°—H. Doc. 1491, 62-3, vol 3——1 1






v

_ LAWS OF THE UNITED STATES

RELATING TO THE

_ IMPROVEMENT OF RIVERS AND HARBORS,

FROM
R

" AUGUST 11, 1790, TO MARCH 4, 1913.

CuaptER 1.
Par.
In general as to navigability e 111
Navigable rivers to be public highways.. .. e o 1
Same R 2
Same; Des Moines River_____________ 3
Same; certain rivers in Alabama_._ [, — 4
Rivers declared not navigable . : - 5-10
Towa River—part of . o e 5
Cuivre River . o - 6
Grand River—part of __ . __ e 7
One Hundred and Two River_ . _____________________________ 8
' Nodaway River—part of — 9
Big Tarkio River—part of 10

1. All navigable rivers, within the territory occupied , Navigable
by the public lands, shall remain and be deemed public public high-

highways; and, in all cases where the opgosite banks of "5y 18,
any streams not navigable belong to different persons,j%. e 23,5,
the stream and the bed thereof shall become common to Mar. §,71803,’
both. - (2: 21, s35 1, V.
R’%c. 2476,

2. All the navigable rivers and waters in the former Same
. . . e Mar. 3, 1811,
Territories of Orleans and Louisiana shall be and for-c. 46, Sz Y

ever remain public highways.! ’s%'c. 5251,

N

! The doctrine of the common law as to the navigability of waters has no ap-
plication in this country. Here the ebb and flow of the tide do not constitute
the usual test, as in England, or any test at all of the navigability of waters.
The test-by which to determine the navigability of waters in our rivers is found
in their navigable capacity. Those rivers are navigable rivers in law which are
navigable in fact. Rivers are navigable in fact when they are used, or are
susceptible of being used, in their ordinary condition, as highways for commerce,
on which trade and travel are, or may be conducted, in the customary modes of
trade and travel on waters; and they constitute navigable waters of the United
States, within the meaning of the acts of Congress, in contradistinction- from
the navigable waters of the States, when they form, in their ordinary condition,
by themselves, or by uniting with other waters, a continued highway over which
commerce may be carried on with other States or.foreign countries in the cus-
tomary modes in which such commerce is conducted by water. (The Daniel
Ball, 10 Wall., 557 ; The Montello, 11 Wall,, 411 ; Ex parte Boyer. 109 U. 8.. 629;
Chisholm ». Caines, 67 Fed. Rep., 285; St. Anthony Falls Water Power Co. v,



4. LAWS RELATING TO RIVERS AND HARBORS.

Water Com’rs, 168 U. 8., 3492; Leovy ». U. 8, 177 id., 621; Dig. Op. J. A. G,,
1912, 753 A.) Statutes passed by the States for their own uses, declaring small
stfeams navigable, do not-make them so within the Constitution and laws of the
United States. (Duluth Lumber Co. v. St. Louis Boom & Improvement Co., 17
Fed. Rep., 419)

If a river is not of-itself & highway for colmerce with ‘other States or foréign
countries, or does, not form such highway by its connection with other waters,
and is only navigable between different places within the State, it is not a
navigable water of the United States but only a navigable water of a State.
(The Montello, 11 Wall 4115 20 Opin. Atty. Gen 101; D1g Opin. J. A. G,
1912, 754 A.) -

The. rlght to regulate commerce ineludes the’ rlght to regulaté navigation, and
hence to regulate and improve navigable rivers and ports on such rivers. ~So.
Car. v. Ga., 93 U. 8., 4; Gilman v. Philadelphia, 3 Wall,, 713.

In the case of the Willamette Bridge Co. v. Hatch (125 U. 8., 1), it was held
that clauses similar- to that contained in the ordinance of 1(87 (1 Stat. L., 52,
note) to the effect that “ the navigable waters leading into the Mississippi and
the St. Lawrence, and the carrying plicés between them, shall be common high-
ways and forever free, as well to the inhabitants of the said territory as to the
citizens of the United States and those of -any-other States that may be admitted
irito’ the Confederacy, without any tax, impost, or duty therefor ” (see also act
of February 14, 1859, 11 Stat. L., 383), do not refer to physical obstructions, but
to political regulatlons which would hamper thé freedom of cominerce, * *
‘and can not be regarded as establishing the police power of the United States
over such river, or as giving the Federal courts jurisdiction to hear and de-
termine, according to Federal law, every complaint that may be made of an
impediment in; or an encro2chment upon, the navigatioh of these rivers. ¥ * *

Nor does the expenditure of money in 1mprov1ng navigation of such rivers im-- -

port an assumption of police power.

When Congress, in the exercise of its exclusivé power to direct how the
public money shall be employed, has appropriated a certain sum to be devoted,
without exceptions or provisos, to a certain specific internal improvement, it
devolves-upon the Executive Department of the Government, charged as it is
with the execution of the laws enacted by the Legislature, to proceed with the

work under the appropriation, without entertaining any question as to the ex-
pediency of the expenditure. Thus -where Congress had made in Zeneral terms
an appropriation of a specific amount for improving a certain river, advised
that it ias for the officer charged with the improvement simply to do the work,
without delaying, to raise or consider questions or claims of title to the land,
ete., to be affected by the improvement; such matters being quite beyond the
provinc¢e of an executive official under the circumstances. (Dig. Op. J. A: G,

- 782, X'A) T .

S . ' OWNERSHIP OF SOIL." _
' The United States is not the owner of the soil of the beds of na?igsible
waters [see the definition of the term * navigable iwaters of-the United States,”

in The Daniel Ball, 10 Wall., 557; Ex parte Boyer, 109 U. S., 629], nor of the.

shores of tide waters below high-water mark, nor of the shores of waters not
affected by the tidé below thé ordinary water line of the sime, except as it may
have becoiné grantee of such soil from the State or from individuals. - The
propeity and jurisdiction in abd over the beds and shores of navigable waters
is in general in thé State, or in the individual riparian owner [Pollard wv.
Hagan, 83 How., 212; Barney v. Keokuk, 94 U. 8., 3837; Gilmdn v. Philad., 3
Wall., 713; South Carolina v: Georgia, 93 U. 8., 4; 6 Opins. Atty. Gen.; 172; 7
id., 314; 16 id., 479; Illinois Cent. R. Co. ». Illinois, 146 U. S, 387; Shlvely V.
Bowlby, 1521id., 1; Seranton v. Wheeler, 57 Fed. Rep., 803; Scrqnton . Wheeler.
379 UL S, 141 West Chicago R. R. Co. v. Chicago, 201 U. S 506 ; Union Bridge
Co. v. U. S, 204 U. 8, 3864; U. 8. ». Chandlér-Dinbar Co., 229 U. 8., 53; Lewis
Blue Point Oyster Co. v Briggs, ibid., 82]. But under the power to regulate
comierce Congless imay assume; ag§ it has recently assumed, the power so to
regulate' navigation over navigable waters within the States as to prohibit its
obstruction and to cause the removal of obstructions thereto, and .such power
‘when éxercised is “ conclusive of any right to the contrary asselted under State
authority. [Wisconsin .. Duluth, 96 U. 8., 379; U. 8. ». City of Moline. 82
Fed. Rep., 592; Leovy ». U. 8, 92 id., 344; Leovy v. U. 8, 177 U. 8. 621;

<
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U. 8. . Chandler-Dunbar Co., supre; Tewis Blue Point Oyster Co. v. Briggs,

-supra]. In exercising this power it can not divest rights of title or occu-

pation in a State or individuals, but these rights are left to be enjoyed as
before, subject, however, to the paramount public right of freeing navigation
from obstruction possessed and exercised by the United States through -Con-
gress. In the execution of the laws relating to obstructions to navigation the
Secretary of War has no general authority,. but only such as may have been
vested in him_by legislation of Congress, especially in the river and harbor .
appropriation acts. (Dig. Op. J. A. G.,. 756, A.)

As between the United States and a State, the soil of the bed of. navigable
waters and of the shores of tide waters below high-water mark, or—on rivers
not reached by the tide—the soil of the shores below the ordinary water line
(as not affected by. freshet or unusual drought) belongs to the State. But

. natural accretions to land owned by private individuals belong to the owners

of the land.- Thus, held, that the accretions to Hog Island, in the mouth of the
Missouri River, belonged not to the United States or to the State of MlSSOllI‘l,
but to the owner of the island. (Ibid., 920, D 1.)

‘Where the title to tide lands along the shores of a State is vested in such
State by virtue of its sovereignty, and tide lands along the shores of any
Territory are held in trust by the General Government for the future State,
nevertheless the rule now is that, during the Territorial period, the United-
States holds the permanent title to tide lands and may make grants thereof.
(Carroll v. Prince, 81 Fed. Rep., 138; Shively v. Bowlby, 152 U. 8., 1; Mann .

- Land Co., 153, ibid., 273.)

\

Held, that it was doubtful whether “ floatable ” streams, i. e., streams.capa-
ble only of being used for floating saw logs, timber, ete., not being navigable in
a general sense, were included in the term “navigable waters of the United
States,” as employed in statutes providing that dams shall not be constructed’
in such-waters without the permission of "the Secretary of War. But held;
that it was clearly competent for Congress, under the commerce clause of the-
Constitution, to exercise legislation over such streams as highways of inter-
state commerce. (Dig. Opin. J. A. G., 755 A 2. See also Martin v. Waddell,
16 Pet., 367; Pollard v. Hagan, 3 How., 212; Pennsylvania v. Wheeling Bridge
Co., 13 How., 518; Den v. Jersey Co., 15 How., 426.) Held, with respect to the
authority of the Secretary of War to prevent the construction of a sewer outlet
in the Hudson River, that the navigable waters of the United States are not
brought within the exclusive control of Congress save in matters connected with
interstate and foreign commerce; that in other respects all internal or riparian
waters are fully subject to State control, as in the regulation of fisheries, the
control of the shores, the ownership of submerged lands, etec., so that the control
of waters for drinking and sanitary purposes, and the regulation of the flow
and of the deposit of sewage, are matters fully within the control of the several
States as an incident of their police power, except in so far as concerns struc-
tures which may obstruct navigation, which must be authorized by the Chief
of. Engineers and the. Secretary of War under section 10 of the act of March
8,1899. (Dig. Op. J. A. G, 756, B 1.)

It is generally held that the txt]e to submerged lands under a navigable water
of the United States and within the limits of a State is in the State and may be
granted to individuals subject to the right of the United States to take the same-
without compensation for the improvement of navigation or for structures in aid
of navigation. Hawkins Point Lighthouse case, 39 Fed. Rep., 77; Gibson o,
U- 8., 166 U. S, 269, 276; Scranton v. Wheeler, 179 U. S., 141; Chicago, Bur-
lington & Quincy R. R. Co. v. Drainage Com'rs, 200 U. 8., 561; West Chicago
R. R. Co. v. Chicago, 201 U. S, 506; Union Bridge Co. ». U. 8., 204 U. &, 364;
Lane ». Smith, 71 Conn.—41 Atl, 18; Lane v. Board of Harbor Commissioners
(Connecticut), 40 Atl, 1058 See aisv Gilman v¢. Philadelphia (3 Wall., 713,
725), where the court saxd respecting the control of navigable waters for com-
merce: “For these purposes they are the public property of the United States,
and subject to all the requisite legislation by Congress.” And in Pollard’s
Lessee v. Hagan (3 How., 230), the court said: “The right of eminent domain

.over the shores and the soxl under the navigable wuters for all municipal pur--

poses belongs exclusively to the States within their respective territorial juris-
dictions * * * But in-the hands of the States this power can never be used
so as to affect the exercise of any national right of eminent domain or jurisdic-.

tion with which the United States have been invested by the Constitution. For -
although the terntorla] limits of Alabama -have extended all her soverelgn
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power into the sea, it is there, as on-the shore, but municipal power, subject to
the Constitution of the United States and the laws which shall have been made
in pursuance thereof.”

Any title which the grantee of the State acquired to the soil under water is
subject to the same paramount right of the Government.’' Gibson v». United
States (166 U. 8., 272); Scranton v. Wheeler (179 U. 8., 143); Lewis Blue
Point Oyster Co. v. Briggs (198 N. Y., 297, and 229 U. 8., 82) ; Hawkins Point
Lighthouse case (39 Fed. Rep., 88) ; Sage v. City of New York (47 N. E., 1101) ;
Philadelphia Co. v. Stimson, 223 U. S, 605; U. S. v. Chandler-Dunbar Co.,
229 U. 8., 53.

Riparian rights.—The rights of riparian owners of land situated upon navi-

gable rivers are to be measured by the rules and decisions of the courts of the -

State in which the land is situated, whether it be one of the original States or
a State admitted after the adoption of the Constitution. (St. Anthony Falls_
Water Power Co. v. St. Paul Water Commissioner, 168 U. 8., 349; Martin .
Waddell, 16 Peters, 367; Pollard™v. Hagan, 3 Howard, 212; Goodtitle v. Kibbe,
9 Howard, 471; Barney v. Keokuk, 94 U. 8., 324; The Genesee Chief, 12 How-
ard, 443; St. Louis v. Myers, 113 U. 8., 566; Packer ». Bird, 137 U. 8., 661;
Hardin v. Jordan, 140 U. 8., 371; St. Louis v. Rutz, 138 U. 8., 226, 242; Kau-
kauna Water Power Co. v. Green Bay and Mississippi Canal Co., 142 ibid., 254
Qity of Janesville v, Carpenter, 77 Wisconsin, 288, 300; Shively v. .Bowlby,
152 U. 8, 1.)

The royal charters granted by the English Crown to the founders of the At-
lantic colonies conveyed to the grantees both the territory described and the
powers of government; and, under such charters, the dominion or property in
the navigable waters and in the soil under them passed as a part of the pre-
rogative rights annexed to the political powers conferred on the patentees, and
in their hands were intended to be a trust for the common use and benefit -of
the new communities, and not as private property which could be parceled out
and sold; and, on the Revolution, such rights became vested in the several
States for like purposes, where such as were not surrendered by the Constitu-
tion to the Federal Government remain. (Morris v. U. 8, 174 U. §, 196.) .

Taking of lands for public use.—When the Governmernt, for the purpose of
improving the navigation of a river, takes possession of submerged land which
is in the use and possession of a citizen under a right derived from the State, .
it takes private property for a public use, and must compensate the owner

- therefor. (Brown v. U, 8., 81 Fed. Rep., 55.)

Acts done in the proper exercise of governmental powers, and not directly
encroaching upon private property, although their consequences may impair its
use, are not a taking within the meaning of the constitutional provision which

- forbids the taking of such property for public use without just compensation
therefor. (Transportation Co. v. Chicago, 99 U. S., 635; XVIII Opin. Att. Gen,,
64.) The United States may occupy and use soil within the bed of a river for
the improvement of the navigation of such river, such occupation and use not’
-giving rise to a question under the law of eminent domain, the soil being held
by its owners sub_]ect to the higher right of the United States in respect to the
navigation of the river. (XVIII Opin. Att. Gen., 64; High Bridge Lumber Co. v.
U. 8., 9 Fed. Rep., 320; Cooley, Constitutional Limitations, pp. 541-543; Rail-
road Co. v. Bingham, 87 Tenn., 522; Smith v. Washington, 20 Howard, 135;.
Transportation Co, v. Chicago, 99 U, 8, 635-641.)

POWER OF THE STATES.

- Until the dormant power of the Constitution is awakened and made effective.
by approprlate legislation the reserved power of the State is plenary, and its
exercise in good faith can not be made the subject of review by this court.
(Gilman v. Philadelphia, 3 Wall., 713.) The power to construct work of rivers
and harbor improvement in the navigable waters of the United States. as an
incident - of the power to regulate commerce “covering as it does a wide field,
and embracing a great variety of subjects, some of which will call for uniform
rules and national legislation, while others can best be regulated by rules sug-
gested by the varying circumstances of differing places, and limited in their
operation to such places respectively; and to the extent required by these last
cases, the power to regulate commerce may be exercised by the States.” (Ibid.)
However, Congress may interpose whenever it shall be deemed necessary, by
“either general or special laws. It may regulate all bridges over navigable

/
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The. Des
3 The Des Moines River shall forever remain free Morbe Des .

from any toll, or other charge whatever, for any prop- Ape. 8 1846,
8. V.

‘erty of the Unlted States, or persons in their service,s p.7s: Jan.-

A ©'20,,1870, ¢ 7
passing along the same. , 20, 80

Sec. 5246

R. .

"~4, The Tennessee, Coosa, Cahawba, and Black War- riv‘égtﬁn Ala.
rior Rivers, within the State of Alabama, shall be for-vama to be -
ever free from toll for all property belonging to the 55 T2, tolls.
United. States, and for all persons in their service, andl@"’8 £ 75é980
for- all citizens of the United States, except as to such Sec 5244,

tolls as may be allowed by act of Congress.*

"waters, remove oﬁ?endmg bridges, and punish those who shall thereafter erect

them. (Ibid.) "It is for Congress to determine when its full power- shall'be
brought into activity, and as to the regulations and sanctions which $§hall, be
provided. (U. S. ». New Bedford Bridge, 1 Woodbury and Minot, 420, 421;
U. S. v. Cornet, 12 Pet,, 72; N. Y. v. Milne, 11 Pet., 102, 155 The Wheehng
Bridge Cases, 13 How., 518 18 ibid., 521.)

A State has power to change the channels of rivers within the Stafe for pur-
poses of internal improvement. (Withers v. Buckley, 20 How., 84; So. Car. v.
Ga.,, 93 U. S, 4.) In the absence of legislation by Congress, a State statute
authOI'lZIIlg the erection of a dam across a navigable river which is wholly
within its limits is not .unconstitutional. (Wilson v. Blackbird Creek Marsh Co.,
2 Pet., 245; Pound v. Turck, 95 U. S., 459:)

Acts of Congress merely making approprlatlons for the improvement of a
river lying within a State do not operate as an inhibition against State legisla-
tion- authorizing the construction of booms, dams, piers, etc., so ‘as:to make
unlawful such structures when erected under State authority. -(U. S. . Bel~

-lingham Bay Boom Co., 81 Fed. Rep., 658.) To bring obstructions and nuisances

in navigable waters lying within a State within the cognizance of the Federal
courts there must be some statute of the United States directly.applicable to
such streams. (Ibid.; Wilson ». Marsh Co., 2 Peters, 245, 252; Gilman o.
Philadelphia, 3 Wallace 713; The Passaic Brldges, 1b1d 782 (93 Pound .
Turck, 95 U: 8., 459; Escanaba and L. M. Transpn. Co. v. Chlcago <107 - U.'S.,
678, 683; Cardwell v. Bridge Co., 113 U. 8., 205, 208; Bridge Co. v. Hatch:’ 125
U. 8,8 ) The act of September 19 1890 (26 Stat L., 426), which, in section 10,
prohlblts the creation of any obstruction not K afﬁrmatlvely authorrzed by,
law” to the navigable capacity of waters over which the United States has,
jurisdiction, was not retroactive so as to make unlawful the continuance of a
boom constructed prior to its passage, under the authority of .a State. law,
(U. 8. ». Bellingham Bay Boom Co., 81 Fed. Rep, 658; U. S. . Burns 54 ‘Fed.
Rep., 351, 362.)

The authorlty conferred upon- the Secretary of War by the act of June 29

- 1888 (25 Stat. L., 209), does not extend to the waters of the Hudson River as

far distant as Troy, Albany, and New Baltimore. The term “tributary waters,”.
as used in that act, covers only such parts of the river as, in a broad sense,
can be regarded as connected with that harbor. (XIX Opin. Att. Gen,, 317.)

The waters of the East River comprise navxgable waters of the Unlted States

-lying wholly within the limits of a State. (XX Opin. Att. Gen,, 479.)

Thé Chicago River is navigable and under control o6f Gongress but- untll that

. body acts the State of Illinois has authority, and may vest in the city’ of

Chicago jurisdiction over the construction of a bridge Wlthm the eity limits.
(Bscanaba Co. v. Chicago, 107 U. S, 678) The State of Michigan authomzed
the improvement of a river wholly Wlthm that State, and the exaction of. the,
tolls for the use of the river so improved. Held, that the statute did not’ 1mpa1r:
the contract contained in the ordinance of 1787, giving the people the Tight to
use the waters leading into the St. Lawrence free of duty, tax, or unpost'
(Sands ». Manistee River Imp. Co., 123 U. 8., 288; Ruggles-v. The same, 1b1d

297.

B '_I)'tde lands.—In this country waters to be navigable in law’ must be cap'lble of
navigation in fact as a highway for commerce. [Where evidence as to the char:
acter of a stream is conflicting, whether it is a navigable stream ivithin'the
meaning of section 3 of the act of July 13, 1892 (27 Stat. L., 110), is a question
of law and fact for the jury. Leovy v. U. 8., 92 Fed. Rep,, 344 1 A bay or arm

v
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rivbe Towa™ 5. S6 much of the Iowa River within the State of Iowa
. July 13, ° ., 38 lies-north of the town of Wapello shall nét be deemed
3568, Bes No- 5 navigable river or public highway, but dams and
fgg May ‘? brldges may_be constructed across it.

1GS§C 5243

Mg“‘gg%lfl}gef 6. Culvre River, in the counties of Lincoln and Salnt

- not navigable. Charles, in the State of Missouri, being the dividing line,
191},‘3‘V231 is hereby declared not to be a navigable stream, and shall -

- 50. be so treated by the Secretary of War and all other au-

thorities. Act of March 23, 1900 (31 Stat. L., 50).

Grand River, 7. Grand River in the State of Missouri above the city
ﬁfﬁ na‘i,ri';a%fle of Brunswick, in the county of Chariton im said State, is
1905"v 35, .. hereby declared ‘to be not a navigable stream and shall be .

so treated by the Secretary of War and by all other au; -
thorities. - Act of February 15, 1905 (33 Stats., 715). ,
one hundrea 8. -One Hundred and Two River south of the north
et or not © boundary line of Andrew County, Missouri, as now lo-
napigable  cated, be, and the same is hereby, declared to be not a
1910, . 36, navigable water of the United States within the-meaning
P 14 of the laws enacted by Congress for the preservation and
) protection of such waters. Aect of February 16, 1910 (36"
Stats., 194).

rindaway 9. Nodaway River, in the counties of Andrew, Holt,
-not_navigable. and Nodaway, in the State of Missouri, be, and the same
. Tbi. is hereby, declared to be not a mavigable water of the
United States within the meaning of the laws enacted by °
Congress “for the preservation. and protectlon of such
waters. [bid. A

Big Tarko 10, Big Tarkio River, in the countles of Holt and Atch-

i t
Riyer, part of j5om, in the State of Missouri, be, and- the same is here-

of one of the Great Lakes, some 4,000 acres in extent, of the average depth of
not more than 2 feet and rarely more than 3 feet, covered with grass and rushes’
in summer, and which was surveyed and patented to thée State as swamp land
is not navigable water, but merely a marsh, and subject to private ownership.
(Toedo Liberal Shooting Club v. Erie Shooting Club Co., 90 Fed. Rep., 630;
Barney v. Keokuk, 94 U. 8., 324; The Daniel Ball, 10 Wallace 557-563 ; The
Montello, 20 Wallace, 430—441) .
" The title to tide lands along the shores of a State is vested in such State by
virtue of its sovereignty, and tide lands along the shores of any. Territory are
held in trust by the General Government for the future State; nevertheless, the
rule néw is that during the Territorial period -the United States bolds the per-
manent title to tide lands, and may make grants thereof. (Carroll . Price, 81.
Fed Rep., 137; Shively ». Bowlby, 152 U. 8, 1; Mann . Land Co., 153

,-278. )

Marshes and mud shoals on the sides of harbors and streams w1th1n the in-
fluenee of the tides may be granted by the State to private parties when this
can be done without interfering with the. public rights of navigation in'the

3 streams and harbors themselves, and in South Carolina marsh lands of this -

character have always been treated as subject to grant. But as to public navi-
gable streams themselves, the, sovereign holds them -in trust for the public
use, and can make no valid grant thereof, such as would hinder or-impede the
nghts of the public therein. (Chisholm . Caines, 7 Fed. Rep., 2857 Illinois
Central R. R. Co., v. Illinois, 146 U. 8., 387; Shively v. Bowlby 152 U.. S, 548
Lowndes . Board 153 ibid., 758; Hardln 2. Jordan, 140 ibid., 371; Clty of .
Hoboken v. Pennsylvania R. R. Co., 124 ibid., 56.)

Wharves come within admlralty Jul‘lSdlCth!l In England wharf _bproperty
may extend to low water mark; in thls country to the point of nawgablllty
(Cliffords Case, 34' Ct. Cls., 228)
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by, declared to be not a nav1gable water of the United
States within the meaning of the laws enacted by Con-
gress for the preservation and protectlon of such Waters._

1bid.

Craprer II. - ~
. . . Par.

Obstructions to navigation.._ - __________ " _________________________ 11-21
General prohibition; permits._._________________________________ __ 11
Penalty; removal of obstructions________.________- ______ e - -12
Unauthorized deposits; permits_._________________________.____ 13
Use, etc., of Government works_______________________________ 14
Anchormg vessels, et . 15
_'Penalty; liability of vessel ool e 16

"~ Floating loose timber, logs, ete..____ .~ ___________________ 1T
Same; regulations .. _______ o __ 18
Legal proceedings under Department of Justice_______.________. 19

By sunken vessels, eteoo . 20-21.
“Removal of abandoned wrecks S 20

. Removal in emergenCy. . _ 21

- 11. The creation of any obstruction not affirmatively  Obstructions
authorized by Congress to the navigable capacity of any General pro.
of the waters of the United States is hereby prohibited, mie "’ P
and it shall not be lawful to build or commence the build-

ing of any whar{, pier, dolphin, boom, weir, breakwater, , Nare® %, -
bulkhead, jetty, or other structures in any port, road- 30, 5. S50,
stead, haven, harbor, canal, navigable river, or other

water of the United States outside established harbor

lines, or where no-harbor lines have been established, ex-

cept on plans recommended by the Chief of Engmers and

authorized by the Secretary of War; and it shall not be

lawful to excavate or fill or in any manner to alter or

modify the course, location, condition, or capacity of an

port, roadstead, haven, harbor, canal, lake, harbor of I“efy

uge, or inclosure within the limits of any breakwater, or

of the channel of any navigable water of the United

States, unless the work has been recommended by the

Chief of Engineers and authorized by the Secretary of
War prior to beginning the same.! Sec. 10, act of March C
3, 1899 (30 Stat. L., 1151). '

" 'This section replaces section 9 of the act of September 19, 1890 (26 Stat.,
454), and section 3 of the act of July 13, 1892 (27 ibid., 110), in pari materia.
+ In the case of Leovy v. U. 8. (92 Fed. Rep., 344) it was decided by the circuit
court of appeals for the fifth circuit, in February, 1899, that the replaced section
of the act of July 18, 1892, was constitutional, and that a State had no author-
ity, under its police power, to close any navigable water of the United States,
though located wholly within the limits of the State, for the purpose of reclama-
tion "of swamp lands, without the consent of the Federal Government.: -When
Congress has assumed jurisdiction over a navigable river lying wholly within
cne State, Congress has power to order obstructions to navigation removed, even
though their construction was authorized by the State. (U. S. v. City of Moline,
82 Fed: Rep., 592; West Chicago R. R. Co. v. Chicago, 201 U. 8., 506; Union
Bridge Co. v. U. 8., 204 U. 8, 364; U. S. v. Chardler-Dunbar Co., 229 U. 8., 53;
Lewis Blue Point Oyster Co. v. Briggs, ibid., 82.) But the right of Congress to-
remove the obstruction does not, of itself, exempt the Government of the United
States from the.-duty of making just compensation for such property rights as
are taken. (Monongahela Nav. Co. v. U.- 8., 148 U. 8., 622.)

Held that as the withdrawal of water from the Rio Grande for the purpose
of irrigation by means of pumps had reached such a stage as to seriously impair
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its navigable capacity, the Secretary of War could legally prevent, not only the
installation of new plants for the withdrawal of the waters of this river, but
also the further withdrawal by existing plants; and aedvised that notice be
published that the War Department regards further diversion of its waters as
a violation of sections 10 and 12 of the act of March 3; 1899 (30 Stat., 1151) ;
that the construction of any additional works for the purpose will not for the
present be sanctioned; and that diversion by existing works be limited so as

not to injuriously affect the navigable capacity of the river. Held further, with.

referénce to the contention that the withdrawal of water by means of pumps
involves no construction in the stream such as is forbidden by section 10 of said
act, that the statute applies not only to structures which obstruet navigation
but also to other changes which “ modify the course, location, condition, or
capacity of * * * the channel of any navigable water of the United States”;
and that the withdrawal of sufficient water to affect the navigable capacity of a
stream would be within the letter as well as the spirit of the prohibition. (Dig.
J. A. G., 755 B.) Held further that the word “ channel,” sometimes used in a
restricted sense and sometimes as comprising the entire bed of a river, including
the flowing water, in view of the object and purpose of the statute and in the
light of the decision of the Supreme Court in United States v. Rio Grande
Irrigation Co. (174. U. 8., 690, 708). should be regarded as here used in the
enlarged sense. (Ibid.)

See U. S. . Rio Grande Irrigation Co. (174 U S., 690,.708), where the court,
having under consideration sec. 10 of the act of Sept 19, 1890 (26 Stat., 454),
substantially identical, so far as respects this question, with the act of 1899,
held that the withdrawal of water above the point of navigation by means of
a dam so as to impair the navigability of the river was within the prohibition
of the act, using the following language regarding the scope of the prohibition:
“It is not a prohibition of any obstruction to the navigation, but any obstruc-
tion to the navigable capacity, and anything, wherever done or however done,

- within the limits of the jurisdiction of the United States which tends to destroy-

the navigable capacity of one of the navigable waters of the United States, is
within the terms of the prohibition.”

Wharves are a peculiar kind of property, which, though standing on -terra
firma, are so far marine in their uses and purposes as to come within admiralty
-jurisdiction. In England it is generally held tbat they extend to the low-water
mark. - In this country, with the extending of admiralty jurisdiction to our
inland seas and navigable rivers, it has been held that they may extend to the
point of navigability. The owner has not an vnlimited property in them:. If
the wharf be not reserved for his actual use, or of some-one acquiring the right
under him, it is open to the public, and any vessel may make fast to and use it.
Neither can the owner charge an unreasonable price for wharfage. (Clifford v.
U. 8., 34 Court of Claims, 223, 230; The Genesee Chief, 12 Howard, 443 ; Dutton
v. Strong, 1 Black, 1; Cannon ». New Orleans, 20 Wallace, 577; Ex parte
Easton, 95 U. S., 8; Packet Co. v. Keokuk, ibid, 80- Packet Co. v. St. Louis,

100 U. S., 423.)

Section 10 of the act of March 3, 1899 (30 ‘Stat. 1151) makes it unlawful to .

. construct any wharf, pier, etc, in any navigable water of the United States
outside established harbor lines or where none have been established, except on
plans recommended by the Chief of Engineers and authorized by the Secretary
of War, etc. A permit under this statute confers on the grantee no right or
franchise for the structure or interest in the shore or bed of the stream where
it is to be built, but simply makes the authority required therein a condition
precedent to the exercise of such right as the applicant may have with respect
to its effect on commerce and navigation. (Cummings ». Chicago, 188 U. S.
410.) It can not in any sense be regarded as vesting in the grartee any power
to avoid or contravene State and local laws or individual privileges and immu-
nities held by other parties thereunder. The jurisdiction to approve plans for
structures in navigable waters under this section is not vestéd in the Secretary
of 'War alone but in the Secretary of War and the Chief of Engineers, each of
whom is charged in the statute with an independent exercise of discretion.
Held, therefore, that a permit can not lawfully issue until the Chief of Engi-
neers has approved or recommended the proposed works. (Dig. J. A. G.,772,V.)

Section 10 of the act of March 3, 1899 (30 Stat. 1151), does not limit the dis-
cretion of the Secretary of War as to the character of the permit which he may

-
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issue under the authority cenferred therein; and therefore the permission may -
be formal as to piers, wharves, etc.,, or by way of letter, as to booms, ferry
cables, pipe lines, etc., or by way of waiver of objections. - Further held, as to
the -taking of water from the Rio Grande, that the permit may be revokable at
will absolutely; may be limited either-as to amount or by the condition of the
river or the season of the year; and may be so worded as to impose notice,

upon all subtakers or -assignees, of the restrictions of the permit. Held,

further,”that the riparian owners’ rights in regard to the use of the nav1gab1e
stream whatever they may be under State law, are subject to the paramount
authority of the United States to regulate the matter, so that any withdrawal

may be prohibited which would injure the nav1gab1e capacity of the stream.

(Ibid, VA.)

Held, with reference to the question of whether the Secretary of War may
legally authorize the Chief of Engineers to permit the placing of log booms,
fish weirs, and fish traps in navigable waters of the United States, that while it
is well settled that discretionary duties are not a proper subject of delegation,
the action proposed should not be regarded as a delegation of dlscretmnary
duties, but as the approval by the Secretary of War of such structures in ad-
vance, charging .the Chief of Engineers with the duty of communicating to the
applicants the fact that the Secretary of War has approved the placing of the
structures in the navigable waters. Similarly held, with reference to the ex-
tension of the authority to include routine applications for permits for excavat-
ing approaches to wharves; dredging to obtain sand or gravel for commercial
purposes, and to deposit dredged materials under the usual conditions for such
deposits;. placing of wires, cables, or pipe lines; removal of logs, etc. Where
however, it was proposed to authorize the local engineer officer to permit the
“driving of piles, or the establishment of other structures for mooring purposes,
in Newport Harbor, in such manner and at such points as, in his opinion, will
not seriously interfere with navigation,” -held that the duty imposed on the Sec-
retary of War by the statute is discretionary, not ministerial, and can not
legally be delegated. (Ibid., 773, B.) See Birdsall ». Clark et al. (78 N. Y.,
76) ; Metchem on Public Officers, sec. 567 ; Throop’s Public Officers, sec. 672.

On the protest againgt granting permission to the Union Oil Co. for a pipe
line in the Pacific Ocean at Santa Barbara, Cal., on the ground that a certain
amount of oil would be spilled in transfer to the pipe line and would later reach
shore, resulting in injury to the bathing facilities for which Santa Barbara. is
famous, held that section 10 of the act of March 3, 1899 (30 Stat. 1151), under
authority of which the permit would be given, does not give to any applicant
the franchise for the proposed structure but presupposes that the applicant has
a franchise for the same; and in order that the structure may not unreasonably
obstruct navigation, forbids its erection except upon .plans to be approved by
the Chief of Engineers and the Secretary of War; and that the jurisdiction
conferred on the Chief of Engineers and the Sécretary of War should be exer-

. cised solely with reference to the interests committed to their charge, i. e., the
protection of the navigable waters of the United States from unreasonable ob-
struction to commerce. (Dig. J. A. G., 773 C.)

This view was concurred in by the Attorney General in 27 Op. Atty. Gen. 284.
See also Montgomery v. Portland (190 U. 8., 89), where it was held that ““ under -
existing enactments the right of private persons to erect structures in a naviga-
ble water of the United States that is entirely within the limits of a State is not
complete and absolute without the concurrent or joint assent of both the Fed-
eral Government and the State government,” citing Cummings v. City of Chi-
cago (188 U. S., 410), and Willamette Bridge Co. v. Hatch (125 U. §., 1). (See
also North Shore Boom Co. v. Nicomen Boom Co. (212 U. 8., 406), and Gring v.
Ives (222 U. 8., 365.)

In the case of an application for permlssmn to place an advertising sign off
the coast at Atlantic City by an applicant who was not an owner of shore
property, held that the Secretary of War might properly require, as a condition
‘precedent to granting the permission, a showing that the applicant was au-‘
thorized to construct the same. (Dig. J. A. G., 773 C.)

The construction, without the authority of ‘the Secretary of War, of wiers
in a harbor which is navigable water of the United States outside of estab-
lished harbor lines (or where there are no harbor lines established) is unlawful
when the same will be detrimental to navigation. And whether or not the
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mahalty s re- 12, Every fe'rson and every corporation -that shall

structions.  violate any of the provisions of sections nine, ten, and

Bee. 12, id- o]oyen of this act shall be deemed guilty of a misdemeanor,

- ~and on conviction thereof shall be punished by a fine not

: exceeding twenty-five hundred dollars nor less than five

hundred dollars, or by imprisonment (in the case of a

natural person) not exceeding one year, or by both such

punishments, in the discretion of the court. And, fur-

ther, the removal of any such structures or parts of struc--

tures erected in violation of the provisions of the said sec-

tions may be enforced by the injunction of any circuit

court exercising jurisdiction in any district in “which

such structures may exist, and proper proceedings to this

. end may be instituted under the direction of the Attor-
ney-General of the United States. Sec. 12, ibid.

pQnauthor. 13 It shall not be lawful to.throw, discharge, or
permits ' deposit, or cause, suffer, or procure to be thrown, dis-

" Sec. 13, #id. charged, or deposited either from or out of any ship,
- : barge, or other floating craft of any kind, or from the
shore, wharf, manufacturing establishment, or mill of any:

kind, any refuse matter of any kind or description what-

ever other than that flowing froin streets and sewers and.

passing therefrom in a liquid state, into any navigable:

water of the United States, or into any tributary of any

navigable water from which the same shall float or be

washed into such navigable water; and it shall not be law-

ful to deposit, or cause, suffer, or procure to be deposited

material of any kind in any place on the bank of any

navigable water, or -on the bank of any tributary of any

ol navigable water, where the same shall be liable to be
- washed into such navigable water, either by ordinary or
o high tides, or by storms or floods, or otherwise, whereby
navigation shall or may be impeded or obstructed : Pro-

- wvided, That nothing herein contained shall extend to,-ap-

ply to, or prohibit the operations in connection with the
improvement of navigable waters or construction of pub-

lic works, considered necessary and proper by the United

- States officers supervising such improvement or public
ot work : And provided further, That tﬁe Secretary ofp War,
- - whenever in the judgment of the Chief of Engineers an-
chorage and navigation will not be injured thereby, may

permit the deposit of any material above mentioned in

navigable waters, within limits to be.defined and under

conditions to be prescribed by him, provided application

persons who constructed such weirs had any license from the town is immaterial,
(Dig. J. A. G.,, T4 D 2.) ’

-A fish weir so constructed as in a measure to obstruct the- navigation of
‘navigable waters can not be legally placed in such waters without the authority
of the Secretary of War, who, by section 7, act of Septembes 19, 1890. is em-
powered to grant permission for the purpose. And so of a boom desired to be
placed in a navigable river. (Ibid., D 8.) : <
- The United States may avai] itself of the remedy by injunction to protect
from injury improvements in navigable waters made under the authority of’
Congress. (XVII Opin. Att. Gen., 279; U. S. v. Duluth, 4 Dillon, 469.) :
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is iade to him prior to depositing sich material; and
whenever any permit is so granted the conditions thereof
shall be strictly complied with, and any violation thereot
¢hall be unlawful.! Sec. 13, ibid. - -
_.14. It shall hot be lawful for any person-or persons to  Use, etc., of
take possession of or make use of for any purpose, or 0% T e,
build upon, altér, deface, destroy, move, injuré, obstruct
by fastening vessels thereto or otherwise, or in any man-
ner whatever impair the usefulness of any sea wall, bulk-
head, jetty, dike, levee, wharf, pier,-or other work built
by the United States, or any piece of plant; floating or
otherwise, used in the construction of such work under-
the control of the United Statés, in whole or in part, for
the preservation and improvement of any of its naviga-
ble watérs or to prevent floods, or as boundary miarks,
tide gauges, surveying stations, buoys, or other estab-

“lished marks, nor remove for ballast or other purposes
any, stone or other material coinposing such works: Pro-
vided, That the Secretary of Wat may, on the recom-
mendation of the Chief of Engitieers, grant permission
for the temporary occupation or use of any of the afore-
mentioned public works when in his judgment such oc-
cupation or use will not be injurious to the public inter-
est?  Sec. 14, ibid. :

15. It shall not be lawful to tie up or anchor vessels or _Anchoring’
other craft in navigable channels in such a manner as " *See 15 %bid,
to prevent or obstruct the passage of other vessels or
craft; or to voluntarily or carelessly sink, or permit or
cause to be sunk, vessels or other craft in navigable chan-
nels; or to float loose timber and logs, or to float what is
known as sack rafts of timber and logs in streams or
channels actually navigated by steamboats in such man-
ner as to obstruct, impede, or endanger navigation. And
Wwhenever a vessel, raft, or other craft is wrecked and
sunk 1h a navigable channel, accidentally or otherwise, it
shall be the duty of the owner of such sunken craft to
immediately mark it with a buoy or beacon during the
dday and a lighted lantern at night, and to maintain such
marks until the sunken craft is removed or abandoned,
and the neglect or failure of the said owner so to do shall
‘be unlawful ; and it shall be the duty of the owner of such
sunken craft to commence the immediate removal of the
same, and prosecute such removal diligently, and failure
to. do so shall be considered as an abandonment of such

! This section replaces section 6 of the act of September 19, 1890 (26 Stat.,
426), in pari materia.

*This section replaces section 3 of the act of August 14, 1876 (19 Stats, 132, -
139), and section 9 of the act of September 19, 1890 (26 Stat. L., 426). Section
.9 of the act of March 3, 1899, contained 2 provision directing the Secretary of
War . “ to cause to be prepared and reported to Congress a list of all piers,
wharves, and other structures or property pertaining to river and harbor works
.belonging to the Government of the United States now occupied by private cor-
porations or persons, together with the terms upon which such piers, wharves, or
other property are occupied, and-the date of the agreement or permission to
~ occupy the same, and shall make such recommendations as he may" deem
desirable in connection therewith.” i
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craft, and subject the same to removal by the United,
< States as hereinafter provided for. Seec. 15, ibid.
biley of yasser, . 16- Every person and every corporation that shall
Sec. 16, ibid. violate, or that shall knowingly aid, abet, authorize, or in-
. stigate a violation of the provisions of sections thirteen,

~ fourteen, and fifteen of this act shall be guilty of a mis-
demeanor, and on conviction thereof shall be punished
by a fine not exceeding twenty-five hundred dollars nor
less than five hundred dollars, or by imprisonment (in the
case of a natural person) for not less than thirty days

nor more than one year, or by both such fine and im-
prisonment, in the discretion of the court, one-half of

said fine to-be pald to the person or persons giving in-
formation Whicll: shall lead to eonviction. And any and
every master, pilot, and engineer, or person or persons
acting in such capacity, respectively, on board of any
boat or vessel who shall knowingly engage in towing any
scow, boat, or vessel loaded with any material specified in
section thirteen of this act to any point or place of deposit

or discharge in any harbor or navigable water, elsewhere

than within the limits defined and permitted by the Sec-
retary of War, or who shall willfully injure or destroy

any work of the United States contemplated in section
fourteen of this act, or who shall willfully obstruct the
channel of any waterway in the manner contemplated in

, section fifteen of this act, shall be deemed guilty of a
o violation of this act, and shall upon -conviction be  pun-
ished as hereinbefore provided in this section, and shall

also have his license revoked or suspended for a term to
be fixed by the judge before whom tried and convicted. -
And any boat, vessel, scow, raft, or other craft used or
employed in violating any of the provisions of sections
thirteen, fourteen, and fifteen of this act shall be liable
for the pecuniary penalties specified in this section, and
in addition thereto for the amount of the damages done

by said boat, vessel, scow, raft, or other eraft, which lat-
ter sum.shall be placed to the credit of the appropriation -
for the improvement of the harbor or waterway in which
the damage occurred, and said boat, vessel, scow, raft, or
other craft may be proceeded against summarily by way
of libel in any district court of the United States having
jurisdiction thereof.r Sec. 16, ibid.

Joose gy . '17. The prohibition contained in section fifteen? of
log o 1000, the river and harbor act approved March third, eighteen
v. 31, p. 172.” hundred and ninety-nine, against floating loose timber

and logs, or sack rafts, so called, of timber and logs in
streams or channels actually navigated by steamboats,
shall not apply to any navigable river or waterway of
the United States or any part thereof whereon the float-
ing of loose timber and logs and sack rafts of timber and

1This section replaces section 10 of the act of September 19, 1890 (26 Stat.,
454). : .
? Paragraph 15, ante,
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logs is the principal method of navigation. But such
method of navigation on such river or waterway or part
thereof shall be subject to the rules and regulations pre-
scribed by the Secretary of War as hereinafter provided.
Act of May 9,1900 (31 Stat. L., 172). : :
18. The Secretary of War shall have power, and he,, J3me; rest
is hereby authorized and directed, within the shortest Sec: 2, ivid.
_practicable time after the passage hereof, to prescribe
rules and regulations, which he may at any time modify, .
to govern and regulate the floating of loose timber and
logs, and sack rafts (so called) of timber and logs and
other methods of navigation on the streams and water-
ways, or any thereof, of the character, as to navigation, in
section one hereof described. The said rules and regula-
tions shall be so framed as to equitably adjust conflicting
interests between -the different methods or forms of
navigation; and the said rules and regulations shall be
published at least once in such newspaper or newspapers
of general circulation as in the opinion of the Secretary
of War shall be best adapted to give notice of said rules
and regulations to persons affected thereby and locally
interested therein. And all modifications of said rules
and regulations shall be similarly published. And such
rules and regulations, when so prescribed and published
as to any such stream or waterway, shall have the force of
law, and any violation thereof shall be a misdemeanor,
and every person convicted of such violation shall be pun-
ished by a fine of not exceeding two thousand five hun-
dred dollars nor less than five hundred dollars, or by im-
prisonment (in case of a natural person) for not less than
thirty days nor more than one year, or by both such fine
and imprisonment, in the discretion of the court: Pro-
vided, That the proper action to enforce the provisions of
- this section may be commenced before any commissioner,
judge, or court of the United States, and such commis-
sioner, judge, or court shall proceed in respect thereto as
authorized by law in the case of crimes or misdemeanors
committed against the United States. Sec. 2, ibid. _
The right to alter, amend, or repeal this act at any time
is hereby reserved. Sec. 3, {bid. .
19. Tge Department of Justice shall conduct the legal . L8l pro, |
proceedings necessary to enforce the foregoing provisions Department of
of sections nine to sixteen, inclusive, of this act; and it s 3, 1899,
shall be the duty of district attorneys of the United States §;%> v 3% P -
to vigorously . prosecute all offenders against the same
whenever requested to do so by the Secretary of War or by
any of the officials hereinafter designated, and it shall fur-
thermore be the duty of said district attorneys to report
"« to the Attorney-General of the United States the action
‘taken by him against offenders so reported, and a trans-
script of such reports shall be transmitted to the Secre- :
tary of War by the Attorney-General; and for the better -
enforcement of the said provisions and to facilitate the



16

Sunken ves-

sels, etc.

Mar. 3, 1899,
30, p.

s. 19, v.
1154, -

'LAWS RELATING TO RIVERS AND HARBORS.

detection and bringing to punishment of such offenders;
the officers and agents of the United States in charge of
river and harbor improvements, and: the assistant engi-
neers and inspectors employed under them by authority
of the Secretary of War, and the United States collectors.
of customs and other revenue officers, shall have power
and authority to swear out process and to arrest and take”
into custody, with or without process, any person or per-,

. 'sons who may commit any of the acts or offenses prohib-

ited by the aforesaid sections of this act, or who miay vio-
late any of the provisions of the saie: Provided, That
no person shall be arrested without process for any of-
fense not committed in the presence of some one of the
aforesaid officials: And provided further, That wheneter
any arrest is made under the provisions of this act, the
person so arrested shall be brought forthwith before a
commissioner, judge, or court of the United States for
examination of the offenses alleged against him; and sach
commissioner, judge, or court shall proceed m respect
thereto as authorized by law in case of crimes against the
United States. Sec. 17, act of March 3, 1899 (30 Stat.
L., 1153). A

¢ 20. Whenever the navigation of any river, lake, har-
bor, sound, bay, canal, or other. navigable waters of the
TUnited States shall be obstructed ot endangered by any
sunken vessel, boat, water craft, raft, or other similar
obstruction, and such obstruction has existed for a longer

_ period than thirty days, or whenever thé abaridoniment of

such -obstruction can be legally established in a less space
of time, the sunken vessel, boat, water craft, raft, or other
obstruction shall be subject to be broken up, removed,
sold, or otherwise disposed of by the Secretary of War at
his- discretion, without liability for any damage to the
owners of the same: Provided, That in his discretion, the
Secretary of War may cause reasonable notice of such ..
obstruction of not less than thirty days, unléss the legal
abandonment of the obstruction can be estdblished in a
less time, to be given by publication, addressed “To
whom it may concern,” in a newspaper published nearest
to the locality of the obstruction, requiring the removal
thereof: And provided also, That the Secretary of War
may, in his discretion, at or after the time of giving such
notice, cause sealed proposals to be solicited by’pub%i'c ad-
vertisement, g1ving reasonable notice of not less than ten -
days, for the removal of such obstruction as soon as pos-
sible after the expiration of the above specified thirty
days’ notice, in case it has not-in the meantime been so fe-
moved, these proposals and contracts, at his discretion, to |
be conditioned that such vessel, bodt, water craft, raft, or
other obstruction, and all cargo and property contairied
therein, shall become the property of the contractor, and
the contract shall be awarded to the bidder making the
proposition most advantageous to the United . States:
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Provided, That such bidder shall give satisfactory secur-
ity to execute the work: Provided further, That any
money received from the sale of any such wreck, or from
any contractor for the removal of wrecks, under this
paragraph “shall be covered into the Treasury of the
United States.* Sec. 19, act of March 3, 1899 (30 Stat.
L., 115}). ’

* Where a boat which had been left by its owner anchored or tied up was sunk
by carelessness of the owner, on the question whether the burden of removal
rests on the United States, upon the owner by whose carelessness it was sunk,
or upon the city in the service of which it was held that, under theé circumstances,
the War Department should not remove the wreck, but that the burden of its
removal rests on the owner. (Dig. J. A. G, 779, B 2.) See U. S. v. Hall (63 Fed.
Rep 472) where it was held that owners of a vessel who scuttle and sink her
in a harbor while on fire, for the purpose of saving her rigging and spars, and
abandoning her to the underwriters, may be compelled to remove the hull, ‘as
an obstiuction to navigation. under'section 10 of the act of September 19, 1890.

-On the application of a transportation company for the removal of the wreck
of a steamshlp belonglng to said company, which sank near the wharves of the
company, accomparnied by evidence of the abandonment of the same by the com-
pany and by -the underwriters, held, with reference to the gquestion of whether
the company or the underwriters could be required to remove the wreck, that
the statute does not impose such . a duty upon the owners or upon the-under-
writers of the, vessel; that so long as it is not abandoned it makes it the duty
of the owners to use due precaution to prevent its being a menace to navigation;
but that it recognizes the right to abandon the wreck without further liability
on account of the-same; and that in the event of its abandonment, if it be such
‘menace as the statute contemplates, it should be removed under the provisions
of the statute. (Dig. J. A. G., 779, B 3.)

Section 19 of the river and harbor act of March 3, 1899 (30 Stat. 1154), pro-
vides that “ whenever the navigation of any river, lake * * * sghall be
obstructed or endangered by any sunken vessel * * #*-'or other similar
obstruction, and such obstruction has existed for a longer period than thirty
days * * * the sunken vessel * * * shall be subject to be broken up.
removed, sold, or otherwise disposed of by the Secretary of War at his discre- -
tion without liability for any damage to the owners of the same.” 1In carrying
on the work of improving the Black River, Ark., in August, 1909, a steamer
which had been sunk a year before was removed by the Government, subse-
quently the owner requested the return of the machinery in the steamer.
Recommended that the owner be informed that the Secretary of War would
direct the machinery to be turned over to the owner on payment of $150 the

cost of the removal. (Ibid. C 1.)

The river and harbor act of June 14. 1880 (21 Stat 180), made it the duty
of the Secretary of War, on being satisfied that a sunken vessel obstructs navi-
gation, to give 30 days’ notice, to all persons interested in the vessel or cargo, of
his purpose to cause the same to be removed unless removed by the persons
interested' as soon thereafter as practicable, before himself proceeding to take
measures for its removal under the act. If the removal be effected by the Secre-
tary of War, the act requires that the vessel and cargo shall be sold at auction
and the proceeds deposited:in the Treasury. Under this legislation'—especially
in view of the fact that the act authorizes the taking possession of the property
of private individuals -and the disposing of it without compensation to the
owners—held ‘that the notice should be strictly given to all interested, the
owners of the cargo as well as the vessel, unless indeed such notice were waived,
in which case the waiver should be definite and express and joined in-by all the
interested parties. (Ibid. 777, VIL.)

-Where a contract was about to be made w1th a civilian for the removal, from
a harbor channel, of certain wrecks. not known to be fully abandoned (and
directed by act of Congress to be caused to be removed by the Secretary of

. War), and it was proposed by the engineer officer in charge to stipulate in the

contract that the wrecks when removed should belong to the contractor, leld
that this could not properly be done, the United States having no property in

5979°—H. Doc 1491, 62-3, vo] 3-——2
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wrlgggwgtl ot 21. Under emergency, in the case of any vessel, boat,
Sec. 20 wid. water craft, or raft, or other similar obstruction, smkmg
or groundlng, or bemcr unnecessarily delayed in any Gov-

- ernment canal or lock or in any navigable waters men-
‘tioned in section nineteen, in such manner.as to stop, se-

- riously interfere with, or specially endanger navigation,

in the opinion of the Secretary of War,-or any agent of

. the United States.to whom the Secretary may delegate
proper authority,® the Secretary of War or any such

agent shall have the right to t;ie immediate possession

of such boat, vessel, or other water craft, or raft, so far
as to remove or to destroy it and to clear immediately the~
' “canal, lock, or navigable waters aforesaid of the ob--
struction thereby caused, using his best judgment to pre-

vent any unnecessary injury; and no one shall interfere

with or prevent such removal or destruction: Provided,

That the officer or agént charged with the removal or de-

such wrecks (the same not being Government vessels), but simply a right to
remove them as constituting obstructions to commerce betweén the States
- (Ibid. 779 C.)

Where derelict articles—wrecks for example—are encountered by officers of
the Engineer Corps, as obstructions to the improvement of rivers, harbors, etc.,
required by Congress (in the exercise of its power to regulate commerce) to be
cleared and improved, it will be legal and proper for such officers to remove
such obstructions in the most effectual manner. -If the property is not actually
abandoned and is valuable it will in general be expedient first to give notice
to the owners (personally if practicable, or, if not, through the newspapers)
themselves to make the removal within a certain reasonable time.  (Dig. J. A.
G., 778, B). See sec. 4 of act of June 14, 1880 (1 Sup. R. S, 296), which pro-
vides for the removal of sunken wrecks and prescribes the giving of such notice.
Also, later acts of Aug. 2, 1882 (id., 369); Sept. 19, 1890 (id., 802) ; and sec. 15
-of act of Mar. 3, 1899 (80 Stat. 1152.) In an opinion of the Attorney General
of May 24, 1877 (15 Opins., 284), it is beld that the Secretary of War, where
authorized by an appropriation act to improve the navigation of a navigable
stream, may cause to be removed wrecks, not yet abandoned but still private
property, if he considers them obstructions to navigation. And see his later
opinion of April 27, 1880 (16 Opins., 479), as to the authority of the United
State§ to improve navigable rivers to the disregard of individual nghts of prop-
erty in the soil of the bed.

Held, with reference to the queston of the authority of the War Department
to permlt the removal of sunken logs from the Neches River, Tex., under sec-
tion 19 of the act of March 3, 1899, that this section is not pnderstood'to
~assert a property right in the United States to sunken wrecks, etc., except as
such right may arise from the taking possession of abandoned property; that
the statute recognizes the right of the owner of the obstruction to remove the
same' .promptly; but that if he fails to do so it will be treated as abandoned
and the property applied pro ftanto to the payment of the cost of removal; and
that there would be no legal objection to granting the permission applied for in
respect to such logs as were abandoned, or to entering into -a contract for their
removal,- upon the provision that the logs should become the property of the
contractor. (Dig.J. A. G, 778, B 1.)

! In view of the provisions of section 20 of the act of March 3, 1899 (30 Stat.
1154), relating to the removal of sunken or grounded craft and vesting authority
in the “ Secretary of War or any agent of the United States to whom the Secre-
tary of War may delegate proper authority,” held that under the authority to
delegate thus expressly conferred on the Secretary of War he could legally
delegate to the officers of the Corps of Engineers in local charge the authority
‘to take the necessary steps to remove or destroy any sunken craft which ob-
‘structs the navigation of any Government canal, lock, or navigablé waterway
(Dig. J. A. G, 778 A).
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‘struction of an obstruction under this section may in his.
discretion give notice in writing to the owners of any such
obstruction requiring them to remove it: And provided
further, That the expense of removing any such obstruc-
- tion as aforesaid shall be a charge against such craft and
cargoy and if the owners thereof fail or refuse to reim-
burse the United States for such expense within thirty
.days after notification, then the officer or agent aforesaid
may sell the craft or cargo, or any part thereof that may
not have been destroyed 1n removal, and the proceeds of
such sale shall be covered into the Treasury of the United
States. Sec. 20, ibid. '

S 19

Such sum of money as may be necessary to execute this ,; ApPropria-

section and the preceding section of this act is hereby ap-
propriated out of any money in the Treasury not other-
wise appropriated, to be paid out on the requisition of the
Secretary.of War. C :
All laws or parts of laws inconsistent with the fore-
going sections ten to twenty, inclusive, of this act are

Sec. 20; ibid.

hereby repealed: Provided, That no action begun, or ,

right of action accrued, prior to the passage of this act’
shall be affected by this repeal. Sec. 20, ibid.
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thorization

and approval

of plans.

s. Y.
1150,

construction of any bridge, dam, dike, or causeway over
or in any port, roadstead, haven, harbor, canal, navigable

Mar. 2,189, river, or other navigable water of the United States until .

the consent of Congress to the building of such structures
shall have been obtained and until the plans for the same
shall have been submitted to and approved by the Chief
of Engineers and by the Secretary of War: Provided, -
That such structures may be built under authority of the
legislature of a State across rivers and other waterways

_the navigable portions of which lie wholly within the

limits of a single State, provided the location and plans,

" thereof are submitted to and approved by the Chief of

' Engineers and by the Secretary of War before construc-
tion is commenced: And provided further, That when
plans for any bridge or other structure haye been ap-
proved by the Chief of Engineers and by the Secretary
of War, 1t-shall not be lawful to deviate from such plans
either before or after completion of the structure unless
.the modification of said plans has previously been sub-
mitted to and received the approval of the Chief of Engi-
neers and of the Secretary of War.* Sec. 9, act of March
3, 1899 (30 Stat. L., 1150.)

o ! Section 7 of the act of 1890, in leaving the matter of thé authorization and
construction of bridges over navigable waters wholly within States entirely to
the jurisdiction of the State, except in so far as to require the approval by

the Chief of Engineers and by the Secretary of War of the location and plan .

of the bridge, indicates that Congress did not desire to exercise any further
control over the subject. So, -upon an application for the approval by the
Secretary of War of the plans of a bridge over the Harlem River which is
wholly within the State of New York, held that the fact of the unusual im-
portance of this stream, and of its immediate connections with great inter-
state waterways and the sea, did not except it from the jurisdiction of the
State under the, -statute or make necessary any special or additional legis-
lation by Congress for the authorization or control of its system of bridges.
(Dig. J..A. G, 762 A.)

Section 9 of the act of March 3, 1899 (39 Stat. 1151), provides affirmatively
that bridges, inter alia, “ may be built under authority of the legislature of
- the State across rivers and other waterways the navigable portions of which
lie wholly within the limits of a single State, provided that the location and
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GENERAL BRIDGE ACT.
23. When, hereafter, authority is granted by Congress Approval of
to any person to construct and maintain a- bridge across” Mar. 23,
or over any of the navigable waters of the United States, 1% 5, 1- ™
such bridge shall not be built or commenced until the
plans and specifications for .its construction, together
with such ‘drawings of the proposed construction and
such map of;the proposed location as may be required for
a full understanding of the subject, have been submitted
to the Secretary of War and Chief of Engineers for their
approval, nor until they shall have approved such plans
and specifications and the location of such bridge and ac-
cessory works; and when the plans for any bridge to be
constructed under the. provisions of this Act have been
approved by the Chief of Enginéers and by the Secre-
tary of War it shall not be lawful to deviate from such
plans, either before or after completion of the structure,
unless the modification of such plans has previously been

by the Secretary of War before construction is commenced.” On the question
raised with respect to the proposed construction by the Northern Pacific Rail-
way of pile bridges across certain waterways of Puget Sound, as to whether
thé Chief of Engineers and the Secretary of War could legally decline to
consider plans for these crossings, under authority of the State, held, that in
view of provisions of said section the necessity of crossing the waterways is
a matter for the consideration of the State, subject only to the authority of
the Chief of Engineers and the Secretary of War to approve only such plans
and locations as will prevent the structures from being an unreasonable ob-
struction to navigation. Held, however, that there would be no objection to
the local engineer officers suggesting to the railway company the advisability
of changing the location of the railway ,in order to avoid the expense of
constructing and maintaining drawbridges across these waterways. (Ibid.
762, Al.) . )

Under section 7 of the act of September 19, 1890, as amended by section 3,
act of July 13, 1892, and by section 9, act of March 3, 1899 (30 Stat. 1151),
the authority of a State for the erection of a bridge over navigable water
within the-State should be shown as a condition precedent to the approval by
the Secretary of War. (See L. S, and M. 8. R. Co. v. Ohio, 165 U. 8. 365; and
20 Opin. Atty. Gen. 488.) The fact that the title te the soil under the water
is vested in 4 municipality of the State does not affect the power of the State
to grant such- authority, nor dispense with the necessity of its doing so. The
title to the soil is distinct from the right of conservation. Though this title
be- vested in a town by the State, there remains in the latter by reason of its
sovereignty, “ @ jus publicum of passage and repassage, with consequent power
of conservation” (6 Op. Atty. Gen. 172, 178), under which power it may con-
‘cede the authority required by the statute. (Ibid. 763, A2.)

On the application of -the city of Boston for thé approval of the plans of a
bridge across Fort Point Channel, in Boston, a navigable waterway of the
United States lying wholly within the State, said bridge to be erected under
State authority, held that the jurisdiction of the Secretary of War and of
the Chief of Engineers, under section 9 of the act of March 3, 1899 (30 Stat.
1151), relates to the situation and dimensions of the piers, the length of the
spans, width of the draw openings, etc., but does not include the power of
determining whether or not a bridge should be built across the waterway at or
near the location of the proposed bridge, that being a matter for ‘the State
to determine under the statute. Ibid. 762, A1l. See Lake Shore & Michigan
Southern Railway Co. v. Ohio (165 U. 8. 366, 368, 369) ; Cummings v. Chicago
(188 U. S. 410) ; Montgomery v. Portland (190 U. S. 89). t.



29 ' LAWS RELATING TO RIVERS AND HARBOES. )

subnutted to and received the approval of the Chief of
Engineers and of the Secretary of War. Sec. 1, Act

_ ‘of March 23, 1906 (34 Stats., 8}).
Post route. 24, Any- bndge built in accordance with the prov1s1ons :
%% ee. o, svia, OF this Act shall be a lawful structure and shall be recog-
nized and known as a post route, upon which no higher
charge shall be made for the transmission over the same
of the mails, the troops, and the munitions of war of the
United States than the rate per mile paid for the trans-
portation over any railroad, street railway, or. public
. highway leading to said brldge and the United States
shall have the right to construct, maintain, and repair,
without any charge therefor, telegraph and telephorne
lines across and upon sald bridge and its approaches;
and equal privileges in the use of said bridge and its ap-
proaches shall be granted to all telegraph and telephone

: companies. Sec. 2, ibid.

wagse by rail 25. All raﬂroad compames desiring the use of any rail-.
Vdee. 3, ivig. road bridge built in accordance with the prov1s1ons of -
this Act shall be entitled to equal rights and privileges

} Where a special statute (act of Congress), authorizing the erection of a
bridge over navigable water by a railroad corporation named, provided that the
bridge should not be commenced till the company should submit for approval by
the Secretary. of War a certain plan and design with designated particulars and
specifications, held, that the authority of the Secretary was thus restricted, and
that he could not lawfully act and approve till the data, described were
submitted. (Dig. J. A. G., 764, B 3.)

The application for the approval must be accompanied by the particulars
specified in the act; otherwise the Secretary has no jurisdiction. Here the map
and plan submitted failed to show the character of the structure, as also the full
shore line and the direction and strength of the current, and gave only partial
soundings. Ibid. In practice, however, the location and plans of bridges
have been-approved, although the map of location failed to show all the details
specified in the statute, the provisions of the statute, in this respect, being
treated as directory. Plans are insufficient as a basis for action where they do
not show what the statute requires. Where the special act designates the kind
of bridge authorized, details of the plan, etc., the Secretary of War is em-
powered to approve only such a bridge and such plans as comply with the
statute. If he gives his approval to others, his action will be ineffectual in
law, and the bridge if completed will not be a legal structure. [See Hannibal
& St. J. R. Co. v. Missouri River Packet Co., 125 U. S., 260, 263; Missouri River
Packet Co. v. Hannibal & St. J. R. Co., 2 Fed. Rep., 285; Gildersleeve. v. New

* York, N. H. & H. R. Co,, 82 id., 763; Assante. v. Charleston Bridge Co., 41 id.,
365.] (Ibid.)

Where a special act authorizes the placlng of a brldge across navrgab]e water

of the United States, by a railroad or other corporation, .in addition to the plan

of location and particulars réquired by the statute, a standing “rule” of the
. War Department of July 31, 1886, requires certain other evidence to "be sub-
mitted to the Secretary of War, to establish the legal existence and authority
_ of the corporation and its acceptance of the privileges and conditions granted
and 1mposed by theé act. In particular cases still other evidence may be essen-
tial; as in a case where there has been a consolidation of two companies, when ~
copies of the agreement and of the enactment authorizing the consolidation,
etc., should also be submitted. (Ibid. 765, a.)

Under the rule of July 81, 1886, it has been decided by the Secretary of War
that the copy of the charter or articles of incorporation of the company shall
be authenticated under the signature and official seal of the Secretary of State,-
or other proper State official, in whose office the original <is on file. Held that
a printed copy of a copy, under the certificate of the secretary of the company
and its corporate seal, was not sufficient evidence. But the fact that the com-
pany has not furnished proper evidence of its incorporation does not affect the
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relative to the passage of railway trains or cars over the
same and over the approaches tﬁereto upon payment of
a reasonable compensation for such use; and in case of

. any disagreement between the parties in regard to the
terms of such use or the sums to be paid all matters at
issue shall be determined by the Secretary of War upon
hearing the allegations and proofs submitted to him.
Sec. 3, ibid.

26. No bridge erected or maintained under the pro-  Alteration -
visions of this Act shall at any time unreasonably ob- “"Sec: 4, ivid. .
struct the free navigation of the waters over which it is
constructed, and if any bridge erected in accordance with
the provisions of this Act shall, in the opinion of the Sec-
retary of War, at any time unreasonably obstruct such
navigation, eithér on account of insufficient height, width
of span, or otherwise, or if there be difficulty in passing’

. the draw opening or the < aw-span of such bridge by
" rafts, steamboats, or other watér craft, it shall be the A
duty of the Secretary of War, after giving the parties
interested reasonable opportumity to be heard, to notify

jurisdiction of the Secretary of War to approve plans of a -bridge submitted and
the objections may be waived. Ibid. a (1).

‘Where a specific act required a bridge to have at least three channel spans
“ of not less than ” 500 feet each in length, and it was proposed to require one
of the spans to be 700 feet in length, held that the Secretary of War, on the
recommendation of a board of engineer officers, could require a greater- length
of span, within reasonable limits, but could not properly require such a length
of span as would be unreasonable for the locality or as would require an impos-
sible structure. (Ibid. 766, b.)

Where a special act of Congress authorized a “ free wagon, foot and street
.railway bridge” across the Arkansas River at Little Rock, Ark., and the ap-
proved plans were changed during construction and the bridge the_reby weakened
so that it could not be safely used for street railway purposes, held, on the ques-
tion of whether the Secretary of War could “insist upon the terms of the
charter being carried out,” so that a street railway could be built to the military
post,-that the act did not confer on the Secretary of War any authority to so

_ 'insist; that his only authority -to require the bridge to be altered would be under

section 18 of the river and harbor act of March 3, 1899, but that as it did not
appear that the bridge was an unreasonable obstruction to navigation, no action
could be taken under this act; and that the only way the requirement could be
enforced would be to submit the matter to Congress for its action under the
reservation in the special act of the power to repeal it or require changes in
the bridge at the expense of the owners. (Ibid., c¢.) -

It is well settled that an unrestricted grant of an authority to construct a

railroad from one designated point to another includes by implication the au-
thority to bridge navigable streams en route, where the road can not practicably
or reasonably be constructed without crossing them. (Gould on Waters, 3d ed.,
sec. 129; Fall River Iron Works Co. v. Old Colony & Fall River R. R. Co 5
Allen, 221 U.P.R.R. Co. v Hall, 91 U 8, 343.)
* Thus;, where by an act of Congress of June 1, 1886, authority was given to
.a railway company to construct and operate a railway through the Indian Terri-
tory, from a point at or near Fort Smith to a point to be selected by the com-
pany on the northern boundary line of the Territory, held that the company
would be authorized to bridge the Arkansas River. Similarly held as to bridg-
ing the same river by the Kansas City, Pittsburg & Gulf Railway Co. under the
act of Congress approved February 17, 1893. (Dig. J. A. G., 766, B 4.)

An act of May 14, 1888, in authorlzmg the Tennessee Mldland Railway Co. to
bridge the Tennessee Rlver, provided “that this act shall be null and void if
the actual construction of the bridge herein authorized be not commenced ’

_ within one year and completed within three years from the date of the approval
of this act.”” In the absence of words making time an essential element of the
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- the persons owning or controlling such bndcre to so alter
the same as to ren§ er navigation through or under it rea-
sonably free, easy, and unobstructed, stating in such no-
tice the changes required to be. made, and prescribing in
each case a reasonable time in which to make such
changes, and if at the end of the time so specified the
chancres so required have not been made, the persons own-
ing or controlling such bridge shall be deemed guilty of
a violation of this Act; and all such alterations shall be

made and all such obstructions shall be removed at the

expense of the persons owning or operating said bridge.

The persons owning or operating any such bridge shall

: maintain, at their own expense, such lights: and.-other

otiafhts and  signals thereon as the Secretary of Commerce and Labor !
- shall prescribe. If the bridge shall be constructed with a

draw then the draw shall be opened promptly by the

performance, leglslatlve,acts of this character, alithough they may de51gnate a
period within which a certain thing is to be done, are construed to be directory
only and not mandatory as to time. But held here that the statute was manda-
tory and that the time specified was made of the essence of the grant, and there-
fore .that the company, in applying for the approval by the Secretary of War
of the location and plan, required by the act to be approved by him, must show"
. that the work had been commenced within the time fixed. (Ibid. B 5.)

Where the act of Congress authorizing the construction of a bridge fixes. the
time for the completion thereof, the Secretary of War can not grant an extension
of the time. In such a case the bridge should be completed as soon as possible
and application made to Congress for the necessary extension. (Ibid. 767, a.)

Authority. granted by an act of Congress to a corporation or an, individual to
construct a bridge over navigable water of the United States is a franchise.
which can not be assigned without the permission of the grantor. (Branch v.
Jesup, 106 U. S., 468 ; Thomas v. Railroad Co., 101 U. 8., 71.) And the Secretary
of War can not in such a case lawfully entertain an application for the approval
by him of the plans of a bridge made by a party or a corporation to which the
right to build the bridge has been, without the authority of ‘Congress, trans-
ferred.. Where a specific grant to build a bridge for a specific purpose—i. e. to
complete its line and to accommodate the public—is made to a railroad corpora-
‘tion by an act of Congress conferring no power of substitution, new legislation
is requls1te to authorize t.he transfer of the rranchlse to another company. -
(Ibid, 767, C.)

Where t.he plans were submitted and the approval of the Seeretary was
applied for, not by the corporation to which the authority to build the bridge
had been granted by an act of Congress, but-by a construction company, which,
by contract, was to erect all the bridges for such corporation and to own them
when completed, held, that the Secretary of War could not legally approve the
application, the substitution of the company not having been authorized by
Congress. (Ibid. C. 1.)

Where the authority for the bridge is given in terms to the company, “its
successors and assigns,” it is held that these words, being the ordinary words
of limitation of an estate granted in perpetuity to a corporation, confer no right
of transfer. (18 Op. Atty. Gen., 512.), There must still be specific authority
of statute for the purpose, or the transfer, if assumed to be made, will be mef—
fectual and void. (Ibid. C. 1 a.)

On the question whether plans for the reconstruction of a bridge submitted
by the assignee of the company which received the franchise from Congress
could be approved, held that after the plans had been approved and the bridge
built the franchise should be regarded as passing with the title to the property,
and that plans for the renewal, reconstructlon, or repair of the bridge. will be
accepted from the person or corporation in actual possession or control of the
property—the presumption being that the possession or control of the party in
occupation is legal. (Ibid. C. 1 b. See 21 Op. Atty. Gen. 293.) '

‘Now Secretary of Commerce, Act of March 4, 1913 (37 Stats., 736.)

)
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persons owning or operating such bridge upon reasonable
signal for the passage of boats and other water craft. If
tolls shall be charged for the transit over any bridge con-
structed under the provisions of this Act, of engines, cars,
street cars, wagons, carriages, vehicles, animals, foot pas-
sengers, or other passengers, such tolls shall be reason-
able and just, and the Secretary of War may, at any time,
~and from time to time, prescribe the reasonable rates of
toll for such transit over such bridge, and the rates so pre-
scribed shall be the legal rates and shall be the rates de-
manded and received for such transit. Sec. 4, ¢bid.

27. Any persons who shall fail or refuse to comply
with the lawful order of the Secretary of War or the
Chief of Engineers, made in accordance with the pro-
visions of this Act, shall be deemed guilty of a violation
of this Act, and any persons who shall be guilty of a vio-
lation of this Act shall be deemed guilty of a misde-
" meanor and on conviction thereof shall be punished in
any court of competent jurisdiction by a fine not exceed-
Ing five thousand dollars, and every month such persons
shall remain in default shall be deemed a new offense and
subject such persons to additional penalties therefor;
and in addition to the penalties above described the Sec-
retary of War and the Chief of Engineers may, upon re-
fusal of the persons owning or controlling any such
bridge ‘and accessory works to comply with any. lawful
order issued by the Secretary of War or Chief of Engi-
~ mneers in regard thereto, cause the removal of such bridge
and accessory works at the expense of the persons owning
or controlling such bridge, and suit for such expense may
be brought in the name of the United States against such
persons, and recovery had for such expense in any court
of competent jurisdiction; and the removal of any struc-
tures erected or maintained in violation of the provisions
of this Act or the order or direction of the Secretary of
War or Chief of Engineers made in pursuance thereof
. may be enforced by injunction, mandamus, or other sum-
mary process, upon application to the circuit court jn the
district in which such structure may, in whole or in part,
exist, and proper proceedings to this end may be insti-
tuted under the direction of the Attorney-General of the
United States at the request of the Secretary of War;
“‘and in case of any litigation arising from any obstruc-
tion or alleged obstruction to navigation created by the
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' Secretary of
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Same; pen-
alty for fail-
ure to alter.

Sec. 5, tbid.

Legal pro-
ceedings.

construction of any bridge under this Act, the cause or

uestion arising may be tried before the circuit court of
the United States in any district which any portion of
such obstruction or bridge touches. Sec. 5, /bid.

28. Whenever Congress shall hereafter by law author-
ize the construction of any bridge over or across any of
the navigable waters of the United States, and no time
for the commencement and completion of such bridge is

Commence-
ment and com-
pletion.

Sec. 6, {bid.
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named in said Act, the authority thereby granted shall
cease and be null and void unless the actual construction
of the bridge authorized in such,Act be commenced with-
in one year and completed within three years from the
date of the passage of such Act. Sec. 6, [bid. :
~ 29. The word “ persons” as used in this Act shall be
construed to import both the singular and the plural, as
the case demands, and shall include municipalities, quasi
municipal corporations, corporations, companies, and as-
sociations. Sec. 7, Ibid. -

30. The right to alter, amend, or repeal this Act is
hereby expressly reserved as to any and all bridges which
may be built in ‘accordance with the provisions of this
Act, and the United States shall incur no liability for the
alteration, amendment, or repeal thereof to the owner or
owners or any other persons interested in any bridge
which shall have been constructed in aceordance with its
provisions. Sec. 8, Ibid. :

BRIDGES OVER OHIO RIVER.

31. Any persons or corporations, having lawful au-
thority therefor, may hereafter erect bridges across the
Ohio river, for railroad or other uses, upon compliance
with the provisions and requirements of this act. Sec. 1,
Act of December 17, 1872 (17 Stats., 398). .

32. Every bridge hereafter erected across the Ohio
River shall have its axis at right angles to the current at
all stages, and all of its spans shall be through spans.
Every such bridge shall have at least one channel-span
placed over that part of the river usually run by descend-
Ing coal-fleets, said channel-span to give a ‘clear water-
way between the piers of five hundred feet, measured on
the low-water line. Said channel-span shall be at least
forty feet above local highest water, measured to the low- -
est part of the span, and shall be at least ninety feet above
low water in bridges built above the mouth of the Big
Sandy River, and at. least one hundred feet above low -
water-in bridges built below the mouth of the Big Sandy
River, measured to the lowest part of the span: Pro-
vided, however, That all bridges over the Ohio River be-
low the Covington and Cincinnati suspension bridge
shall have, in addition to the channel-span. prescribed
above, a pivot-draw giving two clear openings of one
hundred and sixty feet each, measured at right angles to
the current at high stages, and located in a part of the
bridge that can %e safely and conveniently reached at

- such stages; that said draw shall be provided with suit-

able rest-piers above and below the pivot-pier, and suit-
able floats or crib-work connecting said rest-piers with
the pivot-pier, to enable boats to pass through said draw
with safety; that in case sald draw span is near either
shore, the bridge company, by purchase or otherwise,
shall extinguish the right of mooring boats or other water
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craft to the adjacent shore for a distance of at least-seven

hundred feet above and seven hundred feet below the
bridge; and that said draw shall be opened.promptly,

upon reasonable signal, for the passage of boats whose

construction shall not be such as to admit of their passage
under the stationary spans of said bridge, except when
trains are passing over the same; but in no case shall
unnecessary delay occur in opening said draw before or
after the passage of a train: Provided, further, That in
lieu of the high draw prescribed .above, bridges over
‘the Ohio River below the Covington and Cincinnati sus-
‘pension bridge may be built as continuous bridges, with
a clear height of fifty-three feet above local highest water,
measured to the lowest part of the channel-span. Sec.
i} Ibid., as amended by Act of Feb. 14, 1883 (22 Stat.,

4)- :
33. The piers of the high span and the piers of the
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Piers ; rip-

draw shall be built parallel with the current at that P 17,
stage of the river which is most important for naviga- 1872 v- 17 p.

tion; and that no ripraps or other outside protection for
imperfect. foundation will be permitted in the channel-
way of the high span, or of the draw openings. Sec. 3,
Act of Dec. 17, 1872 (17 Stat., 398). ,

34. Any person, company, or corporation authorized to
construct a bridge across the Ohio River shall give notice,

Ibid; sec. 4,

- amended

as
TFeb. 14, 1883,

by publication for one week in newspapers having a wide v 22, 0. 414.

Notice by

circulation, in not less than two newspapers in the cities publication.

of Pittsburgh, Cincinnati, and Louwsville .for bridges
above the mouth of the Big Sandy, and in the cities of
Pittsburgh, Cincinnati, Lousville, Saint Louis, Memphis,
and New Orleans for bridges below the mouth of the Big
Sandy, and shall submit to the Secretary of War, for his
examination, a design and drawings of the bridge and
piers, and a map of the location, giving, for the space of
at least one mile above and one mile below the proposed
location, the to;})lography' of the banks of the river and the
shore lines at high and low water. This map shall be
accompanied by others,-drawn on the scale of one inch to
two hundred feet, giving, for a space of one half a mile

above the line of the proposed bridge and a quarter of a

mile below, an accurate representation of the bottom of
the river, by contour lines two feet apart, determined by
"accurate soundings, and also showing over the whole
width of this part of the river the force and direction of
the currents at low water, at high water, and at least ope
intermediate stage, by triangulated observations on suit-
able floats. The maps shall also show the locations of
other bridges in the vicinity, and shall give such other in-
formation as the Secretary of War may require for a full
and satisfactory understanding of the subject. Said
maps and drawings shall be referred to a board of engi-
neers for examination and report, which board shall per-
sonally examine the site of the proposed bridge, and shall

Maps and

plans.

Hearlng be-

fore Board of
Engineers.
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hold a public session at some convenient point to hear all
objections thereto, of which public session due notice and
invitation to be present shall be given to all interested
parties; and if said board of engineers reports that the
site is unfavorable, the Secretary of War shall be author-
1zed, on the recommendation of said board, to order such -
changes in the bridge or its piers or such guiding dikes
or other auxiliary works as may be necessary, at the ex-
pense of the proprietors or managers of such bridge or
piers and other works for the security of navigation; and
the proposed bridge shall‘only be a legal structure when
built as approved by the Secretary of War.” Sec. 4,
Ibid, as amended February 14, 1883 (22 Stat., 414).

35. All parties owning, occupying, or operating bridges
over the Ohio River shall maintain, at their own expense,’
from sunset to sunrise throughout the year, such lights
on their bridges as may be required by the light-house '
board for the security of navigation ; and all persons own-
ing, occupying, or operating any bridge over the Ohio
River shall, in any event, maintain all lights on their
bridge that may be necessary for the security of naviga-
tion. Sec. &, Act of Dec. 17, 1872 (17 Stat., 398).

36. Any bridge constructed under this act, and accord-
ing to its limitations, shall be a lawful structure, and
shall be recognized and known as a post-route; upon
which, also, no higher charge shall be made for the trans-
mission over the same of the mails, the troops, and the
munitions of war of the United States than the rate per

- mile paid for the transportation over the railroads or pub-

lic highways leading to said bridge; and the United
States shall have the right of way for postal-telegraph -
purposes across any such bridge; and in case of any liti-
gation arising from any obstruction or alleged obstruc-
tion to the navigation of said river, created by the con-
struction of any bridge under this act, the cause or ques-
tion arising may be tried before the district court of the

"~ United States of any State in which any portion of said

"Right to
amend act,
Sec, 7, ibid.

’

obstruction or bridge touches. Sec. 6, Ibid.

37. The right to alter or amend this act, so as to pre-
vent.or remove all material obstructions to the naviga-
tion of said river by the future construction of bridges, is
hereby expressly reserved, without. any liability of the
government for damages on account of the alteration or
amendment of this act, or on account of the prevention -or
requiring the removal of any such obstructions; and if

"any change be made in the plan of construction of any

bridge constructed under this act, during the progress of
the work thereon or before the completion of such bridge,
such change shall be subject to the approval of the Sec-
retary of War, and any change in the construction, or
any alteration of any such bridge that may be directed at
any time by Congress, shall be made at the cost and exs

pense of the owners thereof. Sec. 7, Ibid. :
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38. Any person or corporation having lawful authority priages
across Mus-

to erect a bridge or bridges across the Muskingum River,

kingom River.

Ohio, between its mouth and Dresden, may hereafter apr.2 .

erect bridges across said river for railroad or other uses
upon compliance with the provisions and requirements of
this act, but no bridge shall be erected across said river
which does not comply therewith. Se¢. 1, Act of April
2, 1888 (25 Stat., 74).

39. Every bridge hereafter erected across the Mus-
kingum River, Ohio, shall have its axis at right angles
to the current at medium and high stages, and its piers

74.

D

esign and

specifications.

‘Sec. 2, ibid.

shall be parallel to this current. No riprap or other out- -

side protection for insufficient foundations will be per-
mitted around the channel piers, and all coffer-dams, pil-
ing, and other temporary works must be removed by the

' owners of the bridge before it is open to trafic. Every -

such bridge may be built either as a draw-bridge or as a
continuous bridge; if built as a draw-bridge, the draw
span shall give two clear opénings, measured on the low
water line, of eighty-feet, and smooth crib work or ma-
sonry shall be built at right angles to the bridge extend-
ing up stream from the pivot pier, a distance of at least

one hundred feet, and down stream the same.distance, -

and the height of this protection pier shall not be less
than four feet above highest locking stage. The channel

sides of the channel piers shall be smoothly cut; the cor- -

ners of the draw piers shall be rounded to a radius of not
less than six inches; there shall be no projecting cornices
on the piers, nor projecting footway on the draw span;
the apparatus for swinging the draw shall be sufficient
to open it in not more than five minutes; and the draw
shall be promptly opened-on signal. The location of the
draw span shall be subject to the approval .of the Secre-
tary of War. Sec. 2, 1b4d.

40. If the bridge be built as a continuous bridge it
shall have at least one channel span, the center of which
shall be in the middle of the channel usually run in high
stages by steamboats descending the river with barges or
rafts in tow; said channel span to have a clear opening
of two hundred and fifty feet, measured at the low-water
line, and the lowest part of the span to be forty feet
above highest navigable  water, as determined by a
straight line connecting the tops of the lower lock gates
at the head and foot of the pool in which the bridge is to
be built. The other spans may have such grades as may
 be desired. Sec. 3, Ibid. :

41. Whenever any duly authorized persons or corpora-
tions shall determine to apply to the Secretary of War
for permission to build a bridge across the Muskingum
River, they shall first give public notice of said inten-
. tion by publication, once a week for four weeks, in news-

- 8
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spans.
Sec. 3, ibid.
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‘papers having a wide circulation, in not less than two

newspapers published in towns on the Muskingum River’
below Dresden, and in not léss than two newspapers pub-
lished in Pittsburgh. They shall alse submit to the Sec-
retary of War, for his examination and approval, a de-
sign and drawing of the bridge and piers, and a map of
the locality, on the scale of one inch to one hundred feet,
giving for the space of one-quarter of a mile above and
one-quarter of a mile below the site of the proposed
bridge, the topography of the banks of the river, the line
of low and highest navigable water, an accurate represen-
tation of the bed of the river by contour lines, two feet
apart, determined by accurate soundings; and shall also
show over the whole width of this part of the river, the
force and -direction of the currents at low water, and at
high navigable stages, by triangulated observatiors on
suitable floats. The map shall also show the location of
all bridges, locks, and dams, coal tipples, breakwaters,
and other structures within the high-water lines in the
designated area. Said map and drawings shall be re-
ferred to a board of engineer officers or to the engineer
officér in charge of the Muskingum River for examina-
tion and report; and said board, or officer, shall visit the
site of the proposed bridge and shall hold a public ses-
sion at some convenient point, of which public session due
notice and invitation to be present shall be given to all in-
terested parties; and if said board, or officer, shall report
the site as unfavorable, the Secretary of War, is author-
ized to require that such changes be made in the proposed
bridge by lengthening the.spans,” or by the addition of
guiding dikes or other auxiliary works, or by both, or by
increasing the height, or by such ether modifications as
will make the bridge as safe for navigation as if built in
a favorable part of the river; and no, bridge shall be
begun until the plans have been approved by the Secre-
tary of War. Sec. 4, [bid. ’

42. In case the location of thé proposed bridge crosses
the river at the site of one of the lateral canals, and the
main bridge is over a part of the river that is not navi-
gable, the provisions of the foregoing sections are so far
modified that the protection piers above and below the
pivot pier of the draw may be replaced by piling, or simi-,
lar approved construction, and in case of a continuous
bridge, the span over the canal need not exceed the width
of the canal measured between the tops of its banks. The
current observation may also be omitted. Sec. 6, Ibid.

43. All parties owning, occupying, or operating .
bridges over the Muskingim River shall maintain for the

" security of navigation, at their own expense, from sunset
"to sunrise, throughout 'the year, such lights on their

bridges, as may be required by the Light-House Board; or
the United States engineer officer in charge of said river
and during thé construction of any bridge under this act
such lights and buoys shall be kept on coffer-dams, cribs,

I
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piling, floating crafts, rafts, and so forth, used in the con- )
struction of the bridge, as may be necessary for the se- )
curity of navigation. Sec. 6, /bid. o

44. The officers and crews of all vessels, boats, or rafts  Navigating
navigating the Muskingum River, shall be required to crafts. 7, ivid.
regulate the use of said vessels, and of any pipes or chim-
neys belonging thereto, so as not to interfere with the
construction of any of the bridges authorized by the pro-
visions of this act. Sec. 7, /bid.

45. Any bridge constructed under this act and accord-  Post routes,
ing to its limitation, shall be a lawful structure, and “Sec. 8, iia.
shall be recognized and known as a post-route, upon
which no higher charge shall be made for the transmis-
sion over the same of the mails, the troops, and the mu-
nitions of war of the United States than the rate per mile
paid for transportation over the railroads or public high-
ways leading to the said bridges; and the United States
shall have the right of way for telegraph or telephone - :
purposes across any such bridge; and in.case of any liti- Litigation.
gation arising from any alleged obstruction to the navi- '
gation of said*Muskingum River created by the construc-
tion of any bridge under this act the cause or question
arising may be tried before the circuit or district court
of the United States for the eastern division of the south-
ern district of Ohio. Sec. 8, /bid.

46. The right to alter, amend, or repeal this act so as _Right to
to prevent or-remove all material obstructions to the navi- peai. - -

ation of said river by the future construction of bridges = Sec- 9 id.
is hereby expressly reserved, without any liability ‘of the
Government for damages on account of the alterations or
amendment of this act, or on account of the prevention,
or requiring the removal of any such obstructions; and
the entire removal of said bridge after its construction,.
or any change in the construction thereof or any altera-
tion of any such bridge that may be directed, at any time
by the Secretary of War, shall be made at the cost and
expense of the owners thereof. Sec. 9, 7bid.

BRIDGES OVER MAQUOKETA RIVER.

-

47. The assent of Congress is given to the construction The Maquo-
of bridges across the Maquoketa River, within the State DR,
of Towa, with or without draws, as may be provided by _36%. Res. No.

the laws of that State. Sec. 6250 R. S. . . .251.
ALTERATION OF BRIDGES.

48. Whenever the Secretary of War shall have good Alteration
reason to believe that any railroad or other bridge nowete, -
constructed, or which may hereafter be constructed, over , ¥3" 33639
any of the navigable waterways of the United States is 1153.
an unreasonable obstruction to the free navigation of such

waters on account of insufficient height, width of span, or

A
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otherwise, or where there is difficulty in passing the draw
opening or the draw span of such bridge by rafts, steam-
boats, or other water craft, it shall be the duty of the said

to be heard, to give notice to the persons or corporations
owning or -controlling such bridge so to alter the same as
to render navigation through or under it reasonably free,
easy, and unobstructed ; and in giving such notice he shall
specify the changes recommended by the Chief of Engi-

- neers that-are required to be made; and shall prescribe in
each case a reasonable time in which to make them. If
at the end of such time the alteration has not been made,
the Secretary of War shall forthwith notify the ‘United
States district attorney for the district in which such
bridge is situated, to the end that the criminal proceed-
ings hereinafter mentioned may be taken. If the per-
sons, corporation, or association owning or controlling

* any railroad or other bridge shall, after receiving notice
" to that effect, as hereinbefore required, from the Secre-
tary of War, and within the time prescribed by him,
willfully fail or refuse to remove the same or to comply

Secretary, first giving the parties reasonable opportunity

with the lawful order of the Secretary of War in the

premises, such persons, corporation, or association shall -

be deemed guilty of a misdemeanor, and on conviction
- thereof shall be punished by a fine not exceeding five
thousand dollars, and every month such persons, corpora-
tion, or association shall remain in default in respect to
the removal or alteration of such bridge shall be deemed
a new offense, and subject the persons, corporation. or
association so offending to the penalties above prescribed :
Provided, That in any case arising under the provisions
of this section an appeal or writ of error may be taken
from the district courts or from the existing circuit courts
direct to the Supreme Court either by the United States
or by the defendants.* Sec. 18, act of March 3, 1899 (30
« Stat., 11583). : . _

1his section replaces sections 4 and 5 of the act of September 19, 1890 (26
Stat. L., 453), in pari materia. In the case of the United States ». The City of
Moline (82 Fed. Rep., 592), decided by the United States district court for the
northern district of Illinois in 1897, it was held that section 4 of .the act of
September 19, 1890, was not unconstitutional. In U. S. ». Rider, 50 Fed. Rep..
406, it was held (by Sage, U. S. Dist. J.) that this section was unconstitutional
in delegating to the Secretary of War “ powers exclusively vested in Congress.”
See, however, Rider v. U. S, 178 U. 8, 251. At the trial of this case in the cir-

cuit court there was a division of opinion, but the presiding judge charged the.

jury that Congress had the constitutional power to confer upon the Secretary
of War the authority to determine when a bridge, such as the one in question,
wa$s an unreasonable obstruction to navigation, and on writ of error to the
Supreme Court the judgment was reversed, without deciding-this question, on
the ground that the municipal officers controlling the bridge did not have public
- moneys which could lawfully be applied to the purpose and could not obtain
such moneys within the time specified in the notice. In an able and exhaustive
opinion by Acting Attorney General Dickinson, dated Oct. 24, 1896, it was held
" that this act was not an unconstitutional delegation of legislative funection;
that Congress is not required to consider each case of alleged obstruction, but
may generally define the offense and leave the facts to be determined by a court
or special tribunal. (21 Opins. Atty. Gen., 430. and authorities cited. See, also,
Union Bridge Co. v. U. 8., 204 U. S., 364. 385-388.)
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49 It shall be the duty of all persons owning, operat- Drawbridges.
ing, and tending the drawbridges now built, ‘or which tor g tlons
may bereafter be built across the navigable rlvers and 1gse1cggi éug: .
other waters of the United States, to open,-or cause to be 28 p. 362.
opened; the draws of such bridges under such rules and
regulations as in the opinion of the Secretary of War the
public interests require to govern the opening of draw-
bridges for the passage of vessels and other water-crafts,
and such rules and regulations, when so made and pub-
~ lished, shall have the force of law. Every such person
who shall willfully fail or refuse to open, or cause to be

- The power of Congress to regulate bridges over navigable waters is paramount,
and where it comes into conflict with that of a State, the latter necessarily
becomes ineffective.. Yet until Congress acts, and by appropriate legislation
assumes control of the subject, the power of a State over bridges across navi-
gable waters is plenary. (Case of Railroad Bridge at St. Paul, Minn., XVIII
Opin. Atty. Gen., 164 ; Wilson ». The Blackbird Marsh Co., 2 Peters 250 ; Gilman
v, Philadelphia, 3 Wallace, 713 ; Pound v. Turck, 95 U. 8., 459; Escanaba Co. ».

- Chicago, 107 U. 8., 678; Bridge Co. v. U. 8,105 U. S, 470; Miller v. The Mayor,

109 U.-S., 385; Gloucester Ferry Co. v. Pennsylvania, 114 U. 8., 196; Luxton v.
‘North Rlver Brldge Co., 153 U. 8., 525.)

By the act of February 19, 1869 (15 Stat. L., 272), the construction of a draw-
bridge over the Connectlcut River at Mlddletown Conn., was authorized by
Congress. The State statute authorizing the construction of the bridge, of which

_ the act above referred to was in the nature of a confirmation and approval by

Congress, required draws “ not less than 130 feet in width in the clear,” and the .
bridge was to be located and.constructed in such manner and according to such
plans as should be approved by a board of engineers to be appointed by the
superior court. The bridge was built accordingly under the supervision and
with the approval of a board of engineers of which two of the members were
Generals McClellan. and Gillmore. The .draw space was 130 feet wide in the
clear .between the abutments down to the level of low. water; below that, the
riprap, sloping outward from the piers, diminished the clear space toward the
bottom of the river. Held, that the contemporaneous construction of the act as
requiring the full width down to the level of low water only, the projection of
the riprap foundation below being approved by the board of engineers and con-

" firmed by the court, was neither unreasonable nor so plainly contrary to the

requirements of the act or the public needs as to render the bridge, approved as
above, an unlawful structure. (Gildersleeve et al. v. The New York, New Haven

-and Hartford R. R. Co., 82 Fed. Rep., 763; St. Louis and St. Paul Packet Co. v.

Keokuk and H. Bridge Co., 31 Fed. Rep., 755; Hannibal and St. Joseph R. R.
Co. v. Missouri River Packet Co., 125 U. 8., 260.)

Under section 18 of the act of March 3, 1899 (30 Stat. 1151), the jurisdiction
to determine whether a bridge is or is not an unreasonable obstruction to navi-
gation is in the Secretary of War, but as that statute.requires that in giving
the notice “ he shall specify the changes recommended by the Chief of Engineers

" that are required to be made,” so that in respect of specific structural changes

his duty is to require such modifications to be made as have been expressly
recommended by the Chief of Engineers, and he has no authority to require
other or additional structural changes than those so recommended. (Dig.
J. A. G, 769 A)

The power expressly vested in the Secretary of War by section 4 of the
act of September 19, 1890 (26 Stat. 426), to determine whether a bridge is an
obstruction to navigation, is of a judicial nature, not ministerial merely. The
law makes him the agent of the United States for the purpose and vests him
with a specific discretion. Held, that the power devolved pertained to him .
alone and could not legally be exelcxsed by the Assistant Secretary of War.
(Ibid., 768, IV.)

Where, however, the notice purports to be from the Secretary of War, it is
sufficient although signed by the Assistant Secretary (Hannibal Bridge Co. v.
U. 8,221 U. 8, 194.)

5979°—H. Doc 1491, 62-3, vol 3——3 ' -
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4 opened, the draw of any such bridge for the passage of a
- - boat or boats, or who shall unreasonably delay the open-
ing of said draw after reasonable signal shall have been
given, as prov1ded in such regulations, shall be deemed
guilty of a misdemeanor, and on conviction thereof shall
be punished by a fine of not more than two thousand dol-
lars nor less‘than one thousand-dollars, or by imprison-
ment (in the case of a natural person) for not exceeding
one year, or by both such fine and imprisonment, in the
discretion of the court: Provided, That the proper action
to enforce the provisions of this section may be com-
’ menced before any commissioner, judge, or court of the
' United States, and such commissioner, judge, -or - court
shall proceed in respect thereto as authorized by law.in
case of crimes against the United States:® Provided
further, That whenever, in the opinion of the Secretary
of War, the public interests require it, he may make
rules and regulations to govern the opening og draw-,
bridges for the passage of vessels and other water-crafts,
and such rules and regulations, when so made and pub-
lished, shall have the force of law, and any violation
thereof shall be punished as hereinbefore provided.?
Sec. 5, act of August 18, 1894 (28 Stat. L., 362). '

GENERAL DAM ACT

Approval o 50. When authority has been or may hereafter be
plans o%$*™ granted by Congress,’ either directly or indirectly or by
191% Se¢ob  any official or officials of the United States, to any per-

: "7 7" sons, to construct and maintain a dam for water power
or other purpose across or in any of the navigable waters
of the United States, such dam shall not be built or com-
menced until the plans and specifications for such ‘dam
and all accessory works, together with such drawings.of
the proposed construction and such map of the proposed

!When a bridge over a navigable river is authorized by aHtate legislature,
reserving a right to require a draw in the bridge on a certain contingency,-
Congress, on assuming control of the river, may require the construction of a
draw in the bridge upon the happening of such a contingency, without providing
for compénsation to the bridge owners. U. 8. v. City of -Moline, 82 Fed..Rep.,
592. As every bridge constructed over the navigable waters of the United States
constitutes an obstruction to the free navigation thereof, and as the Congress is,
by the. Constitution, made the exclusive judge of the extent and amount of the
obstruction that shall be authorized in any case, that body reserves to itself
the right to authorize the construction of bridges over such waters. The nearest
approach to general legislation on this subject will be found in the act of Feb-
ruary 14, 1883 (22 Stat. L., 414), authorizing the construction of bridges across
the Ohio River.

* As to enforcement of regulations, see sec. 6, Act of June 13, 1902 (32 Stats.,

_374), paragraph 76, post. The fact that States on either sule of a nav1gable
river have in force statutes -prohibiting the doing of certain kinds of work on -
Sunday does not relieve the owner of a bridge spanning the river from the duty
of opening the draw on Sunday to admit the passage of vessels engaged in com-
merce on the riyer. .(Boland v. Combination Bridge Co., 94 Fed. Rep., 888. See .
also note 1 to paragraph 48, ante.)

® See paragraph 144 post as to prov;s;on of Act of July 25, 1912 (37 Stats 233),
regarding water power,
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location as may be required for a full understanding of
the subject, have been submitted to the Secretary of War
and the Chief of Engineers for their approval, nor until
they shall have approved such plans and specifications
and the location of such dam and accessory works; and
when the plans and specifications for any dam to be con-
structed under the provisions of this Act have been ap-
proved by the Chief of Engineers and by the Secretary of
War it shall not be lawful to deviate from such plans or
specifications either before or after completion of the

structure unless the modification of such plans or specifi-

cations has previously been submitted to and received the
approval of the Chief of Engineers and of the Secretary
of War. Sec. 1, Act of June 23, 1910 (36 Stats., £93).

51. In approving the plans, specifications, and loca-
tion for any dam, such conditions and stipulations may
be imposed as the Chief of Engineers and the Secretary

" of War may deem necessary to protect the present and

Accessory
works.
Ibid.

future interests of th United States; which may include -

the, condition that the persons constructing or maintain-
ing such dam shall construct, maintain, and operate,
without expense to the United States, in connection with
any dam ahd accessory or appurtenant works, a lock or
locks, booms, sluices, or any other structure or structures
which the Secretary of War and the Chief of Engineers
or Congress at any time may deem necessary in the in-
terests of navigation, in accordance with such plans as
they may approve; and also that whenever Congress shall
-authorize the construction of a lock or other structures
for navigation purposes in connection with such dam, the
persons owning such dam shall convey to the United
States, free of cost, title to such land as may be required
- for such construction and approaches, and shall grant to
the United States free water power or power generated
from water power for building and operating such con-
structions. [/bid. ,
- 52, In acting“upon said plans as aforesaid the Chief of
~Engineers and the Secretary of War shall consider the
bearing of said structure upon a comprehensive plan for
““the improvement of the waterway over which it is to be
constructed with a view to the promotion of its navigable
quality and for the full development of water power;
and, as a part of the conditions and stipulations imposed
by them, shall provide for improving and developing
navigation, and fix such charge or charges for the privi-
lege granted as may be sufficient to restore conditions
with respect to navigability as existing at the time such
privilege be granted or reimburse the United States
for doing the same, and for such additional or further
expense as may be incurred by the United States with
reference to such project, including the cost of any inves-
tigations necessary for approval of plans and of such

Charges for
investigation,
ete.

Ibid.
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-supervision of construction as may be n—ecessary in the in- B
terests of the United States. /bzd. -

Charges for .~ 53 The Chief of Engineers and the Secretary -of War

benefit from
storage reser-
voirs.

i

Locks, etc.,

for pavigation.

are hereby authorized and directed to fix and collect just
and proper charge or charges for the privilege granted to
all dams authorized and constructed under the provisions
-of this Act which ‘shall receive any direct benefit from the
construction, operation, and maintenance by the United
States of storage reservoirs at the headwaters -of any
navigable streams, or from the atquisition, holding, and
maintenance -of any forested watershed, or lands located
by the United States at the headwaters of any navigable
stream, wherever such shall be, for the development, im-
provement, or preservation of navigation in such streams .
1in which such dams may be constructed. 7bid.

54, The right is hereby reserved to the United States to

Sec. 2, ibid. construct, maintain, and operate, in connection with any

Private
rights, lights,
signals, etc. -

dam built in accordance with the provisions of this Act,
asuitable lock or locks, booms, sluices, or any other struc-
tures for navigation purposes, and at all times to control
the said dam and the level of the pool caused by said dam
to such an extent as may be necessary to provide proper
facilities for navigation. Sec. 2, ¢bid.

55, The persons constructing, maintaining, or operat--
ing any dam or appurtenant or accessory works, in ac-

Sec. '3, bid- cordance with the provisions of this Act, shall be liable

for any damage that may be inflicted thereby upon pri-
vate property, either by overflow or otherwise. The per-
sons owning or operating any such dam, or accessory
works, subject to the provisions of this Act, shall main-
tain, at their own expense, such lights and other signals
thereon and such fishways as the Secretary of Commerce
and Labor shall prescribe, and for failure so to do in any -
respect shall be deemed guilty of a misdemeanor and sub-
ject to a fine of not less than five hundred dollars, and
each month of such failure shall constitute a separate
offense and subject such persons to additional penalties
therefor. Sec. 3, ibid. '

- Forteiture of 56, All rights acquired under this Act shall cease and

rights.

Sec. 4, ibig. be determined if the person, company, or corporation ac-

Revocation
of rights:

‘quiring such rights shall, at any time, fail, after receiv-
ing reasonable notice thereof, to comply with any of the
provisions and requirements of the Act, or with any of
the stipulations and conditions that may be prescribed as
aforesaid by the Chief of Engineers and the Secretary of
War, including the payment into the Treasury of the
" United States of the charges provided for by section one -
of this Act. Sec. 4, ¢bid.
57. Congress may revoke any rights conferred in pur-

compensation. suance of this Act whenever it 1s necessary for public use,

and, in the event of any such revocation by Congress, the
- United States shall pay the owners of any dam and ap-
purtenant works built under authority of this Act, as full -
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compensation, the reasonable value thereof, exclusive of
the value of the authority or-franchise granted, such rea-
sonable value to be determined by mutual agreement be-
tween the Secretary of War and the said owners, and in
case they can not agree, then by proceedings instituted in
the United "States circuit court for the condemnation of
such properties. [bid.- . .

58. The authority granted under or in pursuance of the
provisions of this Act shall terminate at the end of a pe-
riod not to exceed fifty years from the date of the original

~ approval of the project under this Act, unless sooner re-

voked as herein provided or Congress shall otherwise
direct: Provided, however, That this limitation shall not
.apply to any corporation or individual heretofore author-
ized by the United States, or by any State, to construct a
dam in or across a navigable waterway, upon which dam
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Limitation

to fifty years.

Ibi

“expenditures of money have heretofore been made-in re- -

liance upon such grant or grants. 7/bid. -

59. Any persons who shall fail or refuse to comply
with the lawful order of the Secretary of War and the
Chief of Engineers, made in accordance with the pro-
visions of this Act, shall be deemed guilty of a violation
of this Act, and any person who shall be guilty of a viola-
tion of this Act shall be deemed guilty o% a misdemeanor
and on conviction thereof shall be punished by a fine not
exceeding five thousand dollars, and every month such per-
sons shall remain in default shall be deemed a new offense
-and subject such persons to additional penalties therefor;
and in addition to the penalties’above described the Sec-
retary of War and the Chief of Engineers may, upon
refusal of the persons owning or controlling any such
dam and accessory works to comply with any lawful
order issued by the Secretary of War or Chief of Engi-
neers in regard thereto, cause the removal of such dam
and accessory works as an obstruction to navigation at the
expense of the persons owning or controlling such dam,
and suit for such expense may be brought in the name
.of the United States against such persons and recovery
had for such expense in any court of competent jurisdic-
tion. Said provision as to recovery of expense shall not
"apply wherever the United States has beer previously
reimbursed for such removal; and the removal or [of]
any structures erected or maintained in violation of the
provisions of this Act or the order or direction of the Sec-
- retary of War or the Chief of Engineers made in pur-
suance thereof may be enforced by injunction, manda-
mus, or other summary process, upon application to the
circuit court in the district in which such structure may,

Penalty, etc.
- Sec, 5, tbid.

in whole or in part, exist, and proper proceedings to this

end may be instituted under the direction of the Attor-
ney-General of the United States .at the request of the
Chief of Engineers or the Secretary of War; and in case
of any litigation arising from any obstruction or alleged
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Commence-
ment and com-
pletion.

Sec. .6, ibid.

Amendment
or repeal.
Sec. 7, ibid.

Definitions.
Sec. 8, ibid.

Dams; sur-
veys of streams
affected.

June 25,
1910, sec. 3, v.
36, p. 669.
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obstruction to navigation created by the construction of
any dam under this Act the cause or question arising may
be tried before the circuit court of the United States in
any district in which any portion of said obstruction or
dam touches. Sec. 5, ibid.

60. Whenever Congress shall hereafter by law author-
ize the construction of any dam across any of the navi-
gable waters of the United States, and no time for-the
commencement and completion of such dam is named in
said Act, the authority thereby granted shall cease and be
null and void unless the actual construction of the dam
authorized in such Act be commenced within one year
and completed within three years from the date of the
passage of such Act. Seec. 6, ibid.
~ 61. The right to alter, amend, or repeal this Act is here-
by expressly reserved as to any and all dams which may
be constructed in accordance with the provisions of this
Act, and the United States shall incur no liability for the
alteration, amendment, or repeal thereof to the owner or
owners or any other persons interested in any dam which
shall have been constructed in.accordance with its pro-
visions. Sec. 7, ibid. . ‘ -

62. The word “ persons” as used in this Act shall be
construed to import both the singular and the plural, as
the case demands, and shall include corporations, com-
panies, and associations. The word “ dam” as used in’
this Act shall be construed to import both the singular
and the plural, as the case demands. Sec. 8, {bid.

DAM PROJ. ECTS—-—SUR\%EYS .

63. Whénever permission for the construction of dams
in navigable streams is granted, or- is under considera-
tion by Congress, such surveys and investigations of -the
sections of the streams affected may be made as are nec-
essary to secure conformity with rational plans for the -
improvement of the streams for navigation. Sec3, Act .
of June 26, 1910 (36 Staits., 669). ' ‘ )

CmaptER 1V.
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ESTABLISHMENT OF HARBOR LINES.

64. Where it is made manifest to the Secretary of sodutbority

War that the establishment of harbor lines is essential toment. " = -

the preservation of and protection of harbors he may,s 11, v. 30, '

and 1s hereby, authorized to cause such lines to be estab- p- 1151 .
- lished, beyond which no piers, wharves, bulkheads, or

other works shall be extended or deposits made, except

under such regulations as may be prescribed from time to

time)by him.* Sec. 11, act of March 3, 1899 (30 Stats., )

11571). :

' This section replaces section 12 of the act of September 19, 1890 (26 Stats.,
455), in pari materia. . )

{ Held, under section 12 of the act of September 19, 1890 (26 Stat., 455), au-
thorizing the Secretary of War to establish harbor lines, that, in establishing
a harbor line in the harbor of Bridgeport, Conn., he was authorized to prescribe
regulations under which the littoral owners (who, by the laws of Connecticut,
have a right of¥property in the flats on their fronts, and may wharf or dock
out to the navigable channel so.as to avail themselves of the use of it) should
have their vested rights recognized and protected; that while he might, for the
protection of navigation, regulate their building out to the channel, he could.
not. prohibit their doing so, or condemn, or deprive them of, their property.
But held, that his autbority for establishing a harbor line—which consists in
locating an imaginary line beyond which wharves, etc., shall not be extended
or deposits dumped—could be exercised only so far as necessary for the protec-
tion of the navigable channel as an interstate waterway, and not to protect
mere local trafic. (Dig. J. A. G., 776, A.)

On the general question of the proper location of harbor lines, held, that they
should be kept as near to the shore as the reasonable demands of navigation.
present or prospective, may require, since when they are once established and
reclamation work and structures have been started in rear of the same, it
will be exceedingly difficult to afterwards move the lines farther toward the _
shore across the existing structures. (Ibid. 776, VI.)

With reference to the establishment of harbor lines in Sheepshead and
Jamaica Bays, on question raised as to the legal authority of the United States
to establish harbor lines in navigable waters below high-water mark at-points
where the same are-not navigable in fact, held, that the authority of the United
States to improve navigable waters is not limited to the parts of such waters
which are navigable in fact, but extends to all parts of a navigable waterway,
so that new channels may be dredged, or the erection of structures prevented
which would interfere with the navigable waterway as a whole; and that any
title of a State or of a private grantee to submerged areas or to tide lands below
high-water mark would be held subordinate to the authority of the United
States to take and use the same, without compensation to the owners, for any
purpose in aid of navigation; and that therefore there could be no question of
the authority to approve harbor lines as recommended, if regarded as reasonably
necessary for the preservation and protection of the harbor. (Ibid. 777, A 1.)
See Philadelphia Co. v. Stimson (223 U. 8., 605), where the court held, with ref-
‘erence to the change by the Secretary of War in 1907 of the harbor lines in the
back channel of the Ohio River at Brunot’s Island so as to make the line coin-
cide with the actual high-water mark, no improvements having been made since
the line was originally established in 1895, that such change was within the
authority of -the Secretary of War; that the title to the soil under navigable
waters was “ subject to the authority of Congress under the Constitution of the
United States’; and that “the exercise of this power could not be fettered by

. any grant made by the State of the soil which formed the bed of the river or
by any authority conferred by the State for the creation of obstructions to its
navigation.” On the question whether the lines recommended were reasonably
necessary for the protection of the harbor, held that the fact that the lines had
been recommended by the United States Harbor Line Board, after extended
inquiry, in connection with the application of the local dock commission for
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Permits for 65 Whenever the Secretary of War grants to any

"structures, etc.
Compensa- person or- persons permission to extend piers, wharves,

- - Hon foreid¢ bulkheads, or other works, or to make deposits in any
placed.- . tiddl harbor or river of the United States beyond any
harbor lines established under authority of the United
States, he shall cause to be ascertained the amount of tide-
Tvid.  ° water displaced by any such structure, or by any such de-
posits, and he shall, if he deem it necessary, require the
. parties to whom the permission is given to make compen-
sation for such displacement either by excavating in some
part of the harbor,including tide-water channels between
high and low water mark, to such extent as to create a
basin for as much tide water as may be displaced by such
structure or by such deposits, or in any other mode that
may be satisfactory to him.* 7bid.

Restriction
- onitietlo 66. No money appropriated for the improvement of

July 13 rivers and harbors 1n this act or hereafter shall be ex-
- 3392 5.3 ¥ pended for dredging inside of harbor lines duly estab-

lished. Sec. 5, act of July 13, 1892 (%7 Stat., 111).
m’%a;s‘lgg{ct“ggs 67. The harbor lines of- the District of Columbla shall’

Columbia. _ be determined by the Chief of Engineers, United States -
o 525 33899 Army, and the Commissioners of the District of. Colum-
1378. bia, subject to the approval of the Secretary of War.

_ Bec. 3, act of March 3, 1899 (30 Stas., 1378).
ot orbor lines 68, The Secretary of War is hereby authorized to fix

Gty d Boo and establish pierhead and bulkhead lines, either or both,

- %1% 1164 in the Kansas River at Kansas City, Ixansas, beyond
which no piers, wharves, bulkheads, or other works shall
be extended or deposits made, except under such regula- -
tions as shall be prescribed from time to time by the Sec-
retary of War. Joint Res., February 16, 1909 (36 Stats o
11643. -

their establishment on the lines proposed, might properly be regarded as:estab-
lishing this point. (Dig. J. A. G. 777, A 1.) ’

The fact that harbor lines had been established in particular waters would
not prevent the Secrétary of War from reestablishing them along different lines,
where suich action is regarded as essential to the preservation and protection
of the harbor. Ibid. A 2., See Philadelphia Co. v. Stimson (223 U. 8., 603), re-
ferred to ante, in which the court said: ““ That officer (the Secretary of War)
did not exhaust his authority in laying the lines first established in 1895, but
‘was entitled to change them, as he did change them in 1907, in order more fully.
to preserve the river from obstruction.”

- Held that the river and harbor act of August 11, 1888, section 12, did not
make the approval of the Secretary of War essential to the establishment by a
State of harbor lines on its internal navigable waters, and therefore that, until
the United States exercises control in the manner provided for by section 12
of said act, the State of Wisconsin was empowered, through the municipality
of Duluth, to change and regulate the harbor lines of Duluth Harbor without
such approval (ng J. A. G. 777, B.) See County of Mobile ». Kimball 102
LR S 691 and Gring v. Ives, 222 U. 8., 365.

F‘or penalty for v1olat1ons of this sectxon see section 12 of the act of Marcrn
3, 1899 (30 Stat. L., 1151), paragraph 12, ente. This section replaces: section -
9, act of August 17, 1894 (28 Stat. L., 364) Section 17 of the act of March 3.
1899 (30 ibid., 1153), contains the requu'ement that the Department of Justice
shall conduct the legal proceedings necessary to the enforcement of the pro- .-
visions of sections 9 to 16, inclusive, of that enactment.
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69, The Secretary of War is hereby authorized, in his
discretion, to modirgy and extenid harbor lines in front of
the city of Chicago in such manner as to permit park
extension work which may be-desired by the municipal
authorities, including the changing and widening of the
southern entrance to the Chicago Harbor. Sec. 5, Act
of Aug. 26,1912 (37 Stats., 626). :

HARBOR AREAS IN PORTO RICO.

70. The Secretary of War * * * ig hereby, em-
powered, subject to the restrictions and under the condi-
tions hereinafter mentioned, to authorize the construc-
tion, extension, and maintenance of any wharf, pier,
dolphin, boom, weir, breakwater, sea wall, bulkhead,
jetty, or other structure on any of the lands belonging to
the United States which underlie the harbor areas and

41

Harbor lines
at Chicago.

Aug. 26, -
1912, v. 37, p.
626.

Permits for
structures.

1906, sec. '1, V.
34, p. 234.

. navigable streams and bodies of water in or surrounding

Porto Rico and the islands adjacent thereto and the
filling in and dredging of such lands. Sec. 1, Act of
June 11, 1906 (34 Stats., 234).

The -word “ person ” as used in this Act shall be con- ,

strued to import either the singular or the plural, as
the case demands, and shall include individuals, munici-
palities, quasi-municipal corporations,-corporations, com-
panies, and associations. Sec. 2, ibid.
. 71. The powers granted in the foregoing sections shall
be subject, however, to the following restrictions:
(a) No authorization to any person to construct, ex-

“ Person ”
efined.
Sec. 2, ibid.

Restrictions. -
. Sec. 3, ibid.

_ tend, or maintain any such structure shall continue for a

longer peried than the period set forth in such authori-
zation, and shall provide that the Government of the
United States or with the approval of the Secretary of
. War the government of Porto Rico shall have the right
at any time after the expiration of thirty years from the
date of such authorization, and after three months’ notice,
to take any such structure from the owner thereof upon
paying the value of the same at the time it shall be ‘so
taken, and the amount paid shall not exceed the original
cost of the same as may be fixed under paragraph (f)
hereof. In case the Government of the United States or
the government of Porto Rico, exercising the right of
purchase as aforesaid should claim that the value of the
structure when seized and taken is less than its original
cost, the extent of deterioration or diminution from the
original value shall be determined by a board or commis-
*. sion of four members, two of whom shall be appointed by
the Secretary of War for the Government of the United
States or by the Governor of Porto Rico for the govern-
- ment of Porto Rico as the case may be and two by the
owner of such-structure. If the “four members thus
chosen and. appointed shall not be able to agree, they
shall choose by mutual agreement a referee, whose de-
cision shall be final, but in no case shall the amount-to be
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paid exceed the original cost as fixed under the provisions -
of said paragraph (f). If.the four members thus chosen
“and appointed are unable by mutual agreement to select a
referee, then the Chief of Engineers of the United States
Army shall be the referee, and his decision shall be final.

All authorizations granted by the Secretary of War for
any such construction, extension, or maintenance

(b) Shall be subject to alteration, amendment, or re-
peal by Congress; oy ,

(¢) -Shall provide that the wharfage fees and charges
for vessels, for passengers, and for goods loaded or dis-
charged on, from, at, or over any such structure, and for
approach and entry to any such structure, shall be no
greater than are just, reasonable, and fairly remunerative,
and for that purpose shall at all times be subject to regu-
lation and revision by the said Secretary of War; that
such fees and charges shall be the same for all persons,
and all persons shall have equal right to approach, enter,
and use the said structure, subject to such reasonable rules .
and regulations as the grantee thereof may establish, all
of which rules and regulations shall be subject to re-

" vision by the Secretary of War;

(d) That all necessary dredging in or in connection
with the said structure, or the use thereof, shall be made
by the grantee of the authorization;

(e) That such authorization shall be null and void un-
less actual comstruction shall be commenced within one
year from the date of such authorization by the Secre-

- tary of War, and completed within three years from the

date of such authorization, or within such lesser periods
as may be therein fixed: Provided, That the Secretary
of War may for due cause shown extend the time for the
completion of such construction for a reasonable period.

(f) That duly verified accounts of expenditure for the
construction, extension, or improvement of such structure
shall be exhibited to, and filed with, the United States
army engineer at the city of San Juan, Porto Rico, who
shall report to the Secretary of War the entire cost of
such structure, extension, or improvement to be built un-
der such authorization.

(g) That the said structure shall not be sublet, sold,
transferred, or assigned, nor shall the authorization
therefor be granted, sold, transferred, or assigned with-
out the consent of the Secretary of War, nor in any case
to a person engaged, directly or indirectly; in the same -
line of business, in the same harbor area, navigable
stream, or body of water, and that any grant, subletting,
sale, transfer, or assignment in violation hereof shall be
null and void;

(h) That any and all vessels owned or chartered by the
United States Government shall in case of any emer-
gency, or in time of war, have prior right, free of charge,
to the use of any such structure; and
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(1) Shall contain such further restrictions as the Sec- -
_ retary of War may see fit to impose therein. Sec. 3,
- ibid. - . _ :
72. No such authorization by the Secretary of War Approaches:
shall be granted to any person unless the applicant there-” Sec. 4. @ia.
. for shall first furnish to the Secretary of War satisfac-
tory proof either that he (or it) is the owner or lessee of
the approaches to the shore end of the proposed struc-
ture, with the right to use the same in connection there-
with, or that he (orit) is the owner of a franchise grant- .
ing the right to use said approaches in connection with
such proposed structure. KEvery application to the Sec-
retary of War for any such authorization shall be accom-
-panied by plans and specifications for such structure, ex-
tension, or improvement, which said plans and specifica-
tions shall be submitted to, and approved by, the Chief of
Engineers of the United States Army before the granting
‘of any such authorization by the Secretary of War, and
such plans and specifications shall not be deviated from
in any such structure, extension, or improvement without -
the-written consent, first obtained, of the said Chief of
Engineers. Sec. 4, ibid. -
73. 'Nothing herein contained shall be so construed as  Private
to affect legal or equitable rights, if any, existing at the ' Sec. 5, iid.
date of the approval of this Act which were acquired by -
the government of Porto Rico or any other party under
" any contract, lease or license, for the construction, exten-
sion, improvement, or maintenance of any such struc-
ture, granted by the United States authorities prior to
the approval of this Act. Sec. 5, ibid.

N

! .
CuaiprEr V.

- Par,
Operation of canals, ete e ——— : T4-76
Tolls not to be collected ; expense of operation, ete__________________ 74
Use regulated by Secretary of War_______________ . 5
Enforcement of regulations____ : 76

5 1 Tolls not to
4. No tolls or operating charges whatever shall be, Tolls not

levied upon or collected from any vessel, dredge, or othersec. 4, July s,

1884, v. 23, p. -

water craft for passing through any lock, canal, canalized 147% gee_ 6,

river, or other work for the use and benefit of navigation, Mar. 3, 1909,

now belonging to the United States or that may be here- "~ >~

after acquired or constructed ; and for the purpose of pre-
serving and continuing the use and navigation of said
canals and other public works without interruption, the

Secretary of War, upon the recommendation of the Chief

of Engineers, United States Army, is hereby authorized

to draw his warrant or requisition, from time to time,

upon the Secretary of the Treasury to pay the actual ex-
-penses of operating, maintaining, and keeping said works

1n repair, which warrants or requisitions shall be paid by

the Secretary of the Treasury out of any money in the
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Treasury not otherwise approEriated: Provided, That
whenever, in the judgment of the Secretary of War, the
- condition of any of the aforesaid works is such that its

- entire reconstructign is absolutely .essential to its efficient

opanpense of and economical maintenance and operation as herein pro-
o vided for, the reconstruction thereof may include such
modifications in plan and location as may be necessary to

- provide adequate facilities for existing navigation: Pro-
L vided further, That the modifications-are necessary to
make the reconstruction work conform to similar works

_ previously authorized by Congress and forming a part

- of the same improvement, and that such modifications

shall be considered and approved by the Board of En-

gineers for Rivers and Harbors and be recommended by

the Chief of Engineers before the work of reconstruction

1s commenced: Provided further, also, That an itemized

statement of said expenses shall accompany the annual

report of the Chief of Engineers:* And provided fur-

ther, That nothing herein contained shall be held to

apply to-the Panama Canal: Sec. 4, Act of July 5, 188}

(23 Stats., 147), as amended by sec. 6, Act of March 3,

1909 (85 Stats., 818). ‘ '

pase of. ca- 75. It shall be the duty of the Secretary of War to pre-
regulated by  seribe such rules and regulations for the use, administra-
Soretary of - tion, and navigation of any or all canals and similar
18°5%04 Aug. works of navigation that now are, or that hereafter may
p. 362; sec 11 be, owned, operated, or maintained by the United States as -
.5?'53,1;)3.’ 329% in his judgment the public necessity may require!; and
he is also authorized to prescribe regulations to govern

the speed and movement of vesséls and other water craft

in any public navigable channel which has been im-

proved under authority of Congress, whenever, in his

- judgment, such regulations are necessary to protect such
‘1mproved channels from injury, or to prevent inter-

ference with the operations of the United States in im-

proving navigable waters or injury to any plant that

may be employed in such operations. Such rules and

'MThe indefinite appropriation made by section 4 of the act of July /5, 1884
(23 Stat. L., 147), is not applicable to river and harbor improvements generally,
but only to a particular class of public works, such as canals, locks, etc., in
the use of which both operating expenses and expenses for repairs are neces-
sarily incurred. (XVIII Opin. Att. Gen., 188.) .

The effect of this statute is to repeal so much of sections 5245, 5247, 5249, an
5255, Revised Statutes, as authorizes the imposition of tolls or other charges
for the use of canals or other works of river and harbor improvement erected
at the expense of the United States. Section 5255 vested the management of
the Louisville and Portland Canal in the Secretary of the Treasury at reduced
rates of toll. The tolls were still frrther reduced by the act of May 11, 1874
(18 Stat. L., 43), and the control of the canal transferred to the Secretary of
War, who, by the act of July 5, 1884 (23 Stat. L., 148), was given authority
to make, post, and enforce regulations for the use of the canal, and this legis-
lation was repeated in the act of September 30, 1888 (25 Stat. L., 497). The
acts of May 18, 188C (21 Stat. L., 141), and August 2, 1882 (22 Stat. L., 209),
contained a provision that no tolls or operating charges should be levied upon
or collected from vessels, dredges, or other water craft passing through any
canal or other improvement of navigation belonging to the United States.
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regulations shall -be posted, in conspicuous and appro-
priate places, for the information of the public; and
every -person and every corporation which shall violate
such rules and regulations shall be deemed guilty of a
misdemeanor and,-on conviction thereof in any district
court of the United-States within whose territorial juris- -
diction such offense may have been committed, shall be
punished by a fine not exceeding five hundred dollars,
or by imprisonment (in the case of a natural person)
not, éxceeding six months, in the discretion of the court.!
8Sec. 4, Act of August 18, 189} (28 Stats., 362), as
;;rf)nded by sec. 11, Act of June 13, 1902 (32 Stats.,
76. Any regulations heretofore or hereafter prescribed  Buforcement
by the Secretary of War in pursuance of the fourth and® jums iz,
fifth sections of the river and harbor Act of August1®%} °¢.%
eighteenth, eighteen hundred and ninety-four, and any
regulations hereafter prescribed in pursuance of the
aforesaid section four as amended by section eleven of
this Act, may be enforced as provided in section seven-

* Section 7 of the act of July 5, 1884 (23 Stat. L:, 148), authorized the Secre-
tary of War to prescribe rules and regulations for the use and administration

of the Des Moines Rapids Canal, the Saint Marys Falls Canal, and the Louis- .

ville and Portland Canal. Section 14 of the act of September 19, 1890 (27 Stat.
L., 455), provides that the dry dock constructed at the Des Moines Rapids
Canal shall constitute an integrant part of the said canal, and makes the pro-
visions of section 7, above cited, applicable to the same. (See also Dig. Opin.
J. A. G., 781, VIIIL.)

In view of the decision of the Supreme Court in the case of the United
States v. BEaton (144 U. 8, 677), it may be doubted whether regulations pre-
pared In conformity to . this statute can have the penal character which it
undertakes to confer. It was held in that case that ‘ regulations prescribed
by the President and by heads of Departments, under authority of Congress,
may be regulations prescribed by law so as to lawfully support acts done under
them and in accordance with them; but it does not follow that a thing required
by them is a thing so required by law as to make a neglect to do the thing
a criminal offense in a citizen, where a statute does not distinctly make the
neglect in question a criminal offense.”. (U. 8. v. Eaton, 144 U. 8., 688; Caha .
U. S, 152 U. 8, 212, 220.) It is a principle of criminal law that an offense .
which may be the subject of criminal procedure is an act ‘“ committed or omitted
in violation of a public law, -either forbidding or commanding it.” (U. S. v.-
Eaton, 144 U. 8., 87; IV American and English Cyclopedia of Law. 642; IV
Blackstone Com., 5.) In Morrill ». Jones (106 U. 8., 466), it was held that the
Secretary of the Treasury could not alter or amend a statute by executive
regulation; “ much more does this principle apply to a case where it is sought
substantially to preseribe a criminal offense by the regulation of a Depart- -
‘ment.”” That Congress can not delegate legislative power to the President
is a principle universally recognized as vital to the integrity and maintenance.
of the system of government. (Field ». Clark, 143 U. 8., 649.) The enforce-
ment of the law may be made to depend upon a coundition to be ascertained
by an executive officer, but such an exception to the uniform operation of the
laws is not a grant of legislative power. (Dunlap ». U. 8, 33 C. . Cls. R,
135.) - For an opinion to the contrary of that above expressed, however, see
U. 8. ». Ormsbee, 74 Fed. Rep., 207. It may be noted, however, that the statute
itself makes the violation of the regulations an offense and prescribes the pun-_
ishment therefor. It beconies operative on the regulations, when made, and
the violation of the regulation is a violation of the statute. Under this view
the statute can not be regarded as a delegation of legislative authority. See
21 Op. Atty. Gen., 430, and Union Bridge Co. ». U. 8., 204, U. 8. 364. See also
U. 8. ». Grimaud (220 U. 8., 506), citing Field ». Clark (143 U. 8., 692) and

Brodbine v. Revere, 182 Mass., 598. . -

-
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teen of the river and harbor Act of March third, eighteen
hundred and ninety-nine, the provisions whereof are
hereby made applicable to thé said regulations. Sec. 6,
Act of June 13, 1909 (32 Stats 374) < -

CuartrEr V1.

. Par
Deposits in certain localities prohibited. . _________________ T7-95
In New York; penalty 7
Same; punlshment of “officer of vessel_________________________ 78
SuperVISor to designate place of deposit; permits__.____._______ 79
Penalty for deposits elsewhere___ . ___________________________ 80
Boats to have name, etc., painted thereon_.____________________ 81
Inspectors; duti@s- ..o 82
Bribery; penalty e e . 83
Return of permits. .. - e 84
Disposal of dredged materials_—__________ ' ____________________ 85
Superwsor of harbor; desxgnatlon__________________________'__ 86
Fishing in ship channels prohibited. . __________ . ___ 87
- Penalties o e 88
ArrestS ot e 89
Obstructions to navigation; by City of New York- . ______ 90

In Lake Michigan opposite Cook County_._._ __ e
Potomac River in District of Columbia.__

_ Injurlous de- 77, The placing, discharging, or depositing, by any
en; penalty. process or in any manner, of refuse, dirt, ashes, cinders,
5, S1%c863 vA‘é4 mud, sand, dredging, sludge, acid, or any other matter
: uj':’i,gsefsslv of any k1nd other than that ﬂowmg from streets, sewers,
. v. 25, p. 209. and passing ’therefrom in a liquid state, in the tidal waters
. ‘of the harbor of New York, or its adjacent or tributary
waters, or in those of Long Island Sound, within the
limits whlch shall be prescribed by the supervisor of the
harbor, is hereby strictly forbidden, and every such act
is made a misdemeanor, and every person engaged in or
who shall aid, abet, authorize, or instigate a violation of .
this section, shall upon conviction, be punishable by a
fine or 1mprlsonment or both, such fine to be not less than
two hundred and fifty dollars nor more thar two thou-
sand five hundred dollars, and the imprisonment to be not
less than thirty days nor more than one year, either or
both united, as the judge before whom conviction is ob-
tained shall decide, one half of said fine to be paid to the
person or persons giving information which shall lead to
conviction of this misdemeanor.r Sec. 1, act of June 29,

1888 (25 Stats., 209).

!The Erie and Atlantic basins, in New York Harbor, are private property, but
they are also navigable waters of the United States, and the owners of the soil
under the water hold the title subject to the rights of the public to navigate
such waters, and are therefore not empowered to fill the basins and deprive
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_-78. Any and every master and engineer,-or person or  Punishment
persons acting in such capacity, respectively, on board of vesse.
any boat or vessel, who shall knowingly engage in towing - S°¢ % %
any scow, boat, or vessel loaded with any such prohibited

matter to any point or place of deposit, or discharge in

the waters of the harbor of New York, or in its adjacent

.or tributary waters, or in those of Long Island Sound,

"+ or to any point or place elsewhere than within the limits

defined and permitted by the supervisor of the harbor
bereinafter mentioned, shall be deemed guilty of a vio-

lation of this aet, and shall, upon conviction, be punish-

able as hereinbefore provided for offenses in violation of

section one of this act, and shall also have his license re-

voked or suspended for a term to be fixed by the judge

before whom tried and convicted.!  Sec. 2, Ibid. ‘

79. In all cases of receiving on board of any scows or Supervisor
boats such forbidden matter or substance.as herein de- [3dcigmate
scribed, the owner or master, or person acting in suchpogt . .
capacity on board of such scows or boats, before proceed- 29, 1888, v. 25,
ing to take or tow the same to the place of deposit, shall 2,2%%% %5503’
apply for and obtain from the supervisor of the harbor ¥ 2% », 360
appointed hereunder a permit defining the precise limits 1908,’v. 3,
within which the discharge of such scow or boats may be *2¢
made; and it shall not be lawful for the owner or master, -
or person acting in such capaeity, of any tug or towboat
to tow or move any scow or -boat so loaded with such

“ the public of their use. Moreover they are waters over which the United
States has expressly assumed jurisdiction, in prohibiting, by the act of June
29, 1888,-the dumping of deposits “in the tidal waters of the harbor of New:
York, or its adjacent or tributary waters, within the limits which shall be
prescribed by the supervisor of the harbor.” FKeld, that the subsequent estab-
lishment, under section 12, of the act of August 11, 1888, of harbor lines in that
harbor outside these basins did not oust this jurisdiction, but that the act of
* June 29, 1888, was still in force. (Dig. J. A. G., 754, a.) .

Held, that the prohibition, by section 6, act of September 19, 1890, of the
dumping of ballast, could not legally be enforced in New York Harbor beyond
the three-mile limit. Ibid., 775, E1. See also XX Opin. Att. Gen., 293. .

On the question raised as to the authority of the Secretary of War, under the
act of June 29, 1888 (25 Stat., 209), as amended by the act of August 18, 1894

- (28 Stat., 3838), which forbids deposits, except from sewers in liquid state, in
the tidal waters of the harbor of New York or its adjacent or tributary waters
elsewhere than as designated by the supervisor of the harbor under the direction
of the Secretary of War, to prevent the dumping of garbage where it would be
liable to be washed ashore along the New Jersey coast, ‘2eld that while police
jurisdiction is ordinarily confined within the 3-mile limit, many States assume
a wider zone in defining offenses against their revenue laws, and it would seem
that they might with equal propriety do so for the protection of their harbors;

. that by the above legislation Congress intended to conserve the sanitation of
the harbor and of the adjacent coast; and that it would be competent for the
supervisor of the harbor, with the approval of the Secretary of War, to desig-
nate a place of deposit beyond the 3-mile limit at a point sufficiently remote to
insure not only the protection of the harbor against obstructions to navigation
but also to conserve the sanitation of the adjacent coast. (Dig. J. A. G.,
775, B. 3.) . X

1 The act of June 29, 1888 (25. Stat. L., 209), as amended by the act of August
18, 1894 (28 Stat. L., 360), prohibiting the deposit of refuse In New York
Harbor without a permit from the supervisor of the harbor, is a valid exercise
of the police powers of Congress over navigation and commerce. (U, S. v.
Romard, 89 Fed. Rep., 156.)
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forbidden matter until such permit shall have been ob-
tained; and every person violating the foregoing pro-
visions of this section shall be deemed guilty of- a- misde-
meanor, and on conviction thereof shaJl be punished by
a fine of not more than one thousand nor less than five
bundred dollars, and in-addition thereto the master of
any tug or towboat so offending shall have his. license
revoked or suspended for a term to be fixed.by the judge
before whom tried and convicted. ~Sec. 3, Act of Aug. -
18, 1894 (28 Stats., 360), as amended by Sec. 8, Act of
May 28, 1908 (35 Stats., 426). - :

80. And any deviation from such dumping or dis-
charging place specified in such permit shall %e a Inis-
demeanor, and the owner and master, or person acting
in the capacity of master; of any scows or boats dump-
ing or discharging such forbidden matter in any place
other than that specified in such permit shall be liable
to’ punishment therefor, as provided in section one of
the said act of June twenty-ninth, eighteen hundred and
eighty-eight; and the owner and master, or person act-
ing in the capacity of master, of any tug or towboat
towing such scows or boats shall be liable to equal
punishment with the owner and master, or person actin
In the capacity of master, of the scows or boats; and,
further, every scowman or other employee on board of
both scows and towboats shall be deemed to have knowl-
edge of the place of dumping specified in such permit,
and the owners and masters, or persons acting in the
capacity of masters, shall be liable to pumishment, as
aforesaid, for any unlawful dumping, within the mean-
irg of this act or of the sald act of June twenty-ninth,
eighteen hundred and eighty-eight, which may be caused
by the negligence or ignorance of-such scowman ‘or other
employee; and, further, neither defect in machinery nor
avoidable accidents to scows or towboats, nor unfavor-
able weather, nor improper handling or moving of scows
or boats of any kind whatsoever, shall operate to release
the owners and masters and employées of scows and
towboats from the penalties hereinafter mentioned.
Ibid. ‘ -

81. Every scow or boat engaged in the transportation
of dredgings, earth, sand, mud, cellar dirt, garbage, or -
other offensive material of any description shall have its
name or number and owner’s name painted in letters and

numbers at least fourteen inches long on both sides of the ' -

scow or boat; these names and numbers shall be kept dis-
tinctly legible at all times, and no scow or boat not so

‘marked shall be used to transport or dump any such ma-

terial. Each such.scow or boat shall be equipped at all
times with a life line or rope extending at least the length
of and three feet above the deck thereof, such rope to be

attached to the coaming thereof, also with a life-preserver =~

and a life buoy for each  person on board thereof, also
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with anchor to weight not less than two hundred and sev-
enty-five pounds, and at least one hundred feet of cable
attached thereto; a list of the names of all men employed
on any.such scow or boat shall be kept by the owner or
master thereof and the said list shall be open to the in-
spection of all parties. Failure to comply with any of
the foregoing provisions shall render the owner of such
scow or boat liable upon conviction thereof to-a penalty
_of not more than five hundred dollars. /bsd, -

82. The supervisor of the harbor of New York, desig-
nated as provided in section five of the said Act of June
twenty-ninth, eighteen hundred and eighty-eight, is au-
thorized and directed to appoint ingpectors and deputy
inspectors, and, for the purpose of enforcing the pro-
visions of this Act and of the Act aforesaid, and of de-
tecting and bringing to punishment offenders against the
same, the said supervisor of the harbor, and the inspectors
and deputy inspectors so appointed by him, shall have
power and authority: C ' '

First. To arrest and take into custody, with or without
process, any person or persons who may commit any of
the acts or offenses prohibited by thisesection and by the
Act of June twenty-ninth, eighteen hundred and eighty-
eight, aforesaid, or who may violate any of the provisions
of the same: Provided, That no person shall be arrested
without process for any offense not committed in the
- presence of the supervisor or his inspectors or deputy in-
spectors, or either of them: And provided further, That
whenever any such arrest is made the person or persons so
arrested shall be brought forthwith before a commissioner,
judge, or court of the United States for-examination of
the offenses alleged against him; and such commissioner,
judge, or court shall proceed in respect thereto as au-
thorized by law in case of crimes. against the United
States. ' ‘ ,

Second. To go on board of any scow or towboat en-
gaged in unlawful dumping of prohibited material, or
in moving the same without a permit, as required in this
section of this Act, or otherwise violating any of the pro-

visions of this section of this Act, and to seize and hold >

said boats until they are discharged by action of the
commissioner, judge, or court of the United States before
whom the offending persons are brought. :

Third. To arrest and take into custody any witness
. or witnesses to such unlawful dumping of prohibited ma-
terial, the said witnesses to be released under proper
bonds.

Fourth. To go on board of any towboat having in tow
scows or boats loaded with such prohibited material, and
- accompany the same to the place of dumping, whenever
such action appears to be necessary to secure compliance
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Fifth. To enter gas and oil works and all other manu-
facturing works for the purpose of discovering the dis-
position made of sludge, acid, or other injurious material,
whenever there is good reason to believe that such sludge,
acid, or other injurious material is allowed to run into the
tidal waters of the harbor in violation of section one of
the aforesaid Act of June twenty-ninth, eighteen hundred
and eighty-eight. Ibid. :

83. Every person whe, directly or indirectly, gives
any sum of money or other bribe, present, or reward; or
makes any offer of the same te any inspector, deputy
inspector, or other employee of the office of the super-
visor of the harbor with intent to influence such in-
spector, deputy inspector, or other employee to permit or
overlook- any violation of the provisions of this section
or-of the said act of June twenty-ninth, eighteen hun- .
dred and eighty-eight, shall, on. conviction thereof, be
fined not less than five hundred dollars nor more than
one thousand dollars, and be imprisoned not less than
six months nor more than one year. /bid.

84. Every permit. issued in accordance with the pro-

visions of this section of this Act, which may not be
taken up by an inspector or deputy inspeetor, shall be
returned within four days after issuance to the office of
the supervisor of the harbor; such permit shall bear an
indorsement by the master of the towboat, or the person
acting in such capacity, stating whether the permit has
been used, and, if so,.the time and place of dumping.
Any person violating the provisions of this section shall
be liable to a fine of not more than five hundred dollars
nor less than one hundred dollars. 7bid.

85. All mud, dirt, sand, dredgings, and material of
every kind and description whatever taken, dredged, or
excavated from any slip, basin, or shoal in the harbor of .
New York, or the waters adjacent or tributary thereto,
and placed on any boat, scow, or vessel for the purpose
of being taken or towed upon the waters of the harbor
of New York to a place of deposit, shall be deposited and
discharged at such place or within such limits as shall -
be defined and specified by the supervisor of the harbor,
as in ‘the third section of this act prescribed, and not
otherwise. Every person, firm, or corporation being the
owner of any slip, basin, or shoal, from which such mud,
dirt, sand, dredgings, and material shall’ be taken,
dredged, or excavated, and every person, firm, or.corpo-
ration in any manner engaged in the work of dredging
or excavating any such slip, basin, or shoal, or of re- -
moving such mud, dirt, sand, or dredgings therefrom,
shall severally be responsible for the deposit and ‘dis-
charge of all such mud, dirt, sand, or dredgings at such
place or within such limits so defined and prescribed by

" said supervisor of the harbor; and for every violation

of the provisions of this section the person offending



GENERAL PROVISIONS. : 51

shall be guilty of an offense against this act, and shall
be punished by a fine equal to the sum of five dollars for
every cubic yard of mud, dirt, sand, dredgings, or ma-
terial not deposited or discharged as required by this
section. Any boat or vessel used or employed in vio-
-lating any provision of ‘this act shall be liable to the
pecuniary penalties imposed thereby, and may be pro-
ceeded against summarily by Wway of libel in any district
court of the United States having jurisdiction’ thereof.
Sec. 4, act of June 29, 1888, (25 Stats., 210). .

86. A line officer of the Navy shall be designated by Supervisor
.the President of the United States as supervisor of the designation .’
harbor, to act under the direction of the Secretary of . Sec 5, bid.
“War in enforcing the provisions of-this act, and in de-
tecting .offenders against the same. This officer shall
receive the sea pay of his grade, and shall have personal
charge and supervision under the Secretary of War, and

- shall direct the patrol boats and other means to detect
and bring to punishment offenders against the provi-
sions of this act. Sec. 5, ibid. - '

87. It shall be unlawful for any person or persons to  Fishing, etc,
engage in fishing or dredging for shell fish in any of the neis torbidden.
channels leading to and from the harbor of New York, ;45%q% 4"
or to interfere in any way with the safe navigation of 28, p. 360.
those channels by ocean steamships and ships of deep
draft. Sec. 2, Act of August 18, 1894 (28 Stats., 360).

88. Any person or persons violating the foregoing pro- TPenaities.
visions of this section shall be deemed guilty of a mis- -
demeanor, and on conviction thereof shal%be punished by
fine or imprisonment, or both, such fine to be not more
" than two hundred and fifty dollars nor less than fifty dol-
lars, and the imprisonment to be not more than six
months nor less than thirty days, either or both united,
as the judge before whom conviction is obtained shall
decide. /bid. : -

89. It shall be the duty of the United States supervisor Arrests.
of the harbor to enforce this act, and the deputy inspec-
tors of the said supervisor shall have authority to arrest

- and take into custody, with or without process, any per-
son or persons who may commit any of the acts or offenses w
prohibited by.this act: Provided, That no person shall be Process.
_arrested without process for any offense not committed
in the presence of the supervisor or his inspector: or
deputy 1nspectors, or either of them: And provided fur- TProceedings.
ther, That whenever any such arrest is made the person
or persons so arrested shall be brought forthwith before

?

* Where ashes are dumped, .in an unlawful place, from the deck of an ocean
steamer. by her firemen, presumably acting under orders from some superior
officer of the steamer, the steamer at the time being engaged in performing a,
freighting voyage to sea, and the dumping of ashes accumulated at her furnace
being a necessary incident of her navigation, the statute takes effect and renders -
the steamer liable as having herself violated the law. The Bombay, 46 Fed.

" Rep., 665. See also case of The Anjer Head, 46 Fed. Rep., 664. (See also Dig. .
J. A G, 775 E1; and XX Opin. Att. Gen., 293.) .
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a commissioner, judge; or court of the United States for

examination of the offenses alleged against him; and such

commissioner, judge, or court shall proceed in respect -
thereto as authorized by law in case of crimes against the

United States. /bid. ' : :

R PBST'RUCTIONS Td NAVIGATION, NEW YORK CITY.

’

: Obstructions ¢ 1 v ol ‘ ' el
in Obstructions  90. The consent of Congress is hereby given to the city

ters in New of New York, in the State of New York, to obstruct navi-
York CHY . gation of any river or other waterway which does not
1240, v. 36, p. form a connecting link between other navigable waters
) of the United States, and lying wholly within the limits
of said city, by closing all or any portion of the same or
by building structures in or over the same when the said
city shall %e lawfully authorized to do so by the State
of New York: Provided, however, That any such obstruc--
tion shall be unlawful unless the location and plans for
the proposed work or works before the commencement
thereof shall have been filed with and approved by the
Secretary of War and Chief of Engineers; and when the
plans for any such obstruction have been approved by the
Chief of Engineers and by the Secretary;ofP War it shall
not be lawful to deviate from such plans either before or-
after the completion of such obstruction, unless the modi-
fication of such plans has previously been submitted to
and received the approval of the Chief of Engineers and
the Secretary of War: And provided further, That the
city of New York shall be liable for any damage that may .
be inflicted upon private property by reason of any of the
provisions of this Act.
Sec. 2. That the right to alter, amend, or repeal this
- Act is hereby expressly reserved, and the United States
shall incur no liability for the alteration, amendment, or
repeal thereof to the city of New York, or to the owner or
owners, or any other, persons: interested in any obstruc-
tion which shall have been constructed under its provi-
sions. Secs. I and 2, Act of June 26,1910 (36 Stats.,866).

DEPOSITS IN LAKE MICHIGAN.

Deposits fn - 91, Tt shall not be lawful to throw, discharge, durhp,
Lake Michi- . t
gan. or deposit, or cause, suffer, or procure, to be thrown, dis-
2325 charged, dumped, or deposited, any refuse matter of any
36, v. 593.  kind or description whatever other than that flowing from
-streets and sewers and passing therefrom in a liquid state
into Lake Michigan, at any point opposite or in front of
the county of Cook, in the State of Illinois, or the county
of Lake in the State of Indiana, within eight miles from
the shore of said lake, unless said material shall be placed
inside of a breakwater so arranged as not to permit the
escape of such refuse .material into the hody of the lake .
and cause contamination thereof; and no officer of the
Government shall' dump or cause or authorize to be
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dumped any material contrary to the provisions of this
Act: Provided, however, That the provisions of this Act
shall not apply to work in connection with the construc-
tion, repair, and protection of breakwaters and other
structures built in aid of navigation, or for the purpose
of obtaining water supply. Any person violating any
- .provision of this Act shall be guilty of a misdemeanor,
and on conviction thereof shall be fined for each offense
not exceeding one thousand dollars. Act of June 23,
1910 (36 Stats., 593). :

DEPOSITS IN POTOMAC RIVER IN DISTRICT OF COLUMBIA,

~ 92. Tt shall be unlawful for any owner or occupant of General pro
any wharf or dock, any master or captain of any vessel, mits. =@ "
or.any person or persons to cast, throw, drop, or deposit ;g}2¥ 1%y

any ballast, dirt, oyster shells, or ashes in the water in any p. 126.

- part of the Potomac River or its tributaries in the Dis-

trict of Columbia, or on the shores of said river below
high-water mark, unless for the purpose of making a
wharf, after permission has been obtained from the Com-
missioners of the District of Columbia for that purpose,
which wharf shall be sufficiently inclosed and secured so
as to prevent injury to navigation. Act of May 19, 1896
(29 Stats., 126). ‘

93. It shall be unlawful for any owner or occupant of  Certaln de-
any wharf or dock, any captain or master of any vessel,den. "=
or ‘any other person or persons to cast, throw, deposit, or =5 % i
drop in any dock or'in the waters of the Potomac River
or its tributaries in the District of Columbia any dead
fish, fish offal, dead animals of any kind, -condemned

"oysters in the shell, watermelons, cantaloupes, vegetables,
fruits, shavings, hay, straw, ice, snow, filth, or trash of ;

. any kind whatsoever. Sec. 2, ibud. » ,
‘94, Any person or persons violating any.of the pro- Fenalty. .
visions o%r 'trilis act sh‘gll be deemed gguilty of a misde- S % ®i

meanor, and on conviction thereof in the police court of

the District of Columbia shall'be punished by a fine not

exceeding one hundred dollars or by imprisonment not

exceeding six months, or by both such punishments, in

" the discretion of the court. = Sec. 3, ibid.

95. Nothing in this act contained shall be construed , Exception as

. . . . . to river im-
- te interfere with the work of improyvement in- or along provement.

the said river and harbor, under the supervision of the Se¢- % i
United: States Government. Sec. 4, tbid.
Cuapter VII.
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y

wzﬂ;‘;ﬁ”%ig;lh‘ﬁf 96.  The diversion of water from Niagara River® or
bition. its tributaries, in the State of New York, is hereby pro-
e 29’ 1906 hibited, except with the consent of the Secretary of War

v. 84,70, 626 55 hereinafter authorized in section two of this Act:
* Provided, That this prohibition shall not be interpreted

as forblddmg the diversion .of the waters of the Great
Lakes or of Niagara River for sanitary or domestic -
purposes, or for navigation, the amount of which may -
be fixed from time to time by the Congress of the United
States or by the Secretary of War of the United States
\ under its direction. Sec. 1, Act of June 29, 1906 (34

. Stats., 626). -

qroermits for 97, "The Secretary of War is hereby authorized to
Sec. 2, ivid. grant permits for the diversion of water in the United
States from said Niagara River or its tributaries for the
creation of power to individuals, companies, or corpora-
.- tions which are now actually producmg power from the
waters of said river, or its tributaries, in the State of
New York, or from the Erie Canal; also permits for the
transmission of power from the Dominion of Canada
, into the United States, to companies legally authorized
therefor, both for diversion and transmission, as herein-
after stated, but permits for diversion shall be issued
only to the’ individuals, companies, er corporations as
aforesaid, and only to the amount now actually in use
or contracted to be used in factories the buildings for
which are now in process of construction, not exceeding
to any one individual, company or corporation as afore.
said, a maximum amount of eight thousand six hundred
cubic feet per second, and not exceeding to ‘all indi-
viduals, companies or corporations as aforesaid an aggre-

'
-

! The diversion of water from the Niagara River above the falls was regulated,
prior to the ratification of the treaty of January 11, 1909 (36 Stat, pt..2, p.
2448), by the act of June 29, 1906 (34 Stat. 626), which was extended in its
operation by joint resolution of March 3, 1909 (35 Stat. 1169)., The act. as
extended, expired by its own limitation June 29, 1911. Held that the treaty of
January 11, 1909 (suprae), being of later date and of precisely equal obligatory
force, replaces the provisions of the act of June 29, 1906, in all incidents .in -
which it conflicts with said act; that the licenses given under said act will
expire, each in accordance with its terms, on June 29, 1911, after ‘which any
action in respect to the issue of néw licenses will have to be regulated by article
5 of said treaty of January 11, 1909; and in respect to the appointment of com-
missioners under the treaty that the requirements of said treaty were fully
operative, and no further legislation would be necessary to warrant the appoint-
ments, provision having been made by the act of June 25, 1910 (36 Stat. 766),
for the expenses of commission incurred under the treaty for the fiscal year
ending June 30, 1911. (Dig. J. A. G, 775, H.)

Held, under the act of June 29, 1906 (34 Stat. 626), forbidding the dlverswn
of water from the Niagara River except as authorized therein, that in respect
to the.withdrawal of water by the city of Lockport, N. Y., for domestic and
sanitary purposes it was questionable whether the proviso of said act, that the
prohibition should not apply to diversion for “ sanitary or domestic purposes, or
for navigation, the amount of which may be fixed from time to time by the
Congress of the United States or by the Secretary of War under its direction,””
the Secretary of War could not authorize such diversion except in pursuance of
appropriate enabling legislation. Held, however, that permission for the neces-
sary intake could be given under the act of March 3, 1899, pending the obtaining’
of such legislation. Ibid.
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gate amount of fifteen thousand six hundred cubic feet
' per second; but no revocable permits shall be issued -by

the said Secretary under the provisions hereafter set

forth for the diversion of additional amounts of water
from the said river or its tributaries until the approxi-
mate amount for which permits may be issued as above,

to wit, fifteen thousand six hundred cubic feet per second,

shall -for a period of not less than six months have been
diverted from the waters of said river or its tributaries,
in the State of New York: Provided, That the said Sec-

retary, subject to the provisions of section five of this -

Act, under the limitations relating to timre above set
forth is hereby authorized to grant revocable permits,
from time to time, to such individuals, companies, or
corporationis, or their assigns, for the diversion of addi-
tional amounts of water from the said river or its tribu-
taries to such amount, if any, as, in connection with the
amount diverted on the Canadian side, shall not injure
or interfere with the navigable capacity of said river, or
_its integrity and proper volume as a boundary stream,
or the scenic grandeur of Niagara Falls; and that the
quantity of electrical power which may by permit be
allowed to be transmitted from the Dominion of Canada
into the United States, shall be one hundred and sixty
‘thousand horsepower: Provided further, That the said
Secretary, subject to the provisions of section five of this
Act, may issue revocable permits for the transmission o
additional electrical power so generated in Canada,. but
in no event shall the amount included in such permits,
. together with the said one hundred and sixty thousand
horsepower and the amount generated and used in
Canada, exceed three hundred and fifty thousand horse-
power: Provided always, That the provisions herein
permitting diversions and fixing the aggregate horse-
power herein permitted to be transmitted into the United
.States, as aforesaid, are intended as a limitation on the
authority of the Secretary of War, and shall in no wise
be construed as a direction to said Secretary to issue per-
mits, and the Secretary of War shall make regulations
preventing or limiting the diversion of water and the
admission of electrical power as herein stated; and the
. pérmits for the transmission of electrical power issued
. by the Secretary of War may specify the persons, com-
° panies, or corporations by whom the same shall be trans-
mitted, and the persons, companies, or corporations to
whom the same shall be delivered. Sec. 2, ibid.

55

£ Permits to

introduce elec- -
trical power
from Canada.

98, Any person, company, or corporation diverting Penalty for
y P : pany, p © unauthorized
diversion, ete.

water from the said Niagara River or its tributaries, or
transmitting electrical power into the United States from
Canada, except as herein stated, or violating any of the
provisions of this Act, shall be deemed guilty of a misde-
meanor, and on conviction thereof shall be punished by a
fine not exceeding two thousand five hundred dollars nor

Sec.

Jess than five hundred dollars, or by imprisonment (in -

3, ibid.
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the case of a natural person) not -exceeding one year, or .
by both such punishments, in the discretion of the court.
-And, further, the removal of any structures.or parts of
structures erected in violation of this Act, or any con- -
struction incidental to or used for such diversion of water
or transmission of power as is herein prohibited, as well
as any diversion of water or transmission of power in vio-
lation hereof, may be enforced or enjoined at the suit of
the United States by any -circuit court having jurisdic-
tion in any district in which the same may be located,
and proper proceedings to this end may be instituted
under the -direction of the Attorney-General- of the .
United States. Sec. 3, ibid. , _ ,
ot Eimitation  99. The provisions of this Act shall remain in force for
See. 5, iia. three years from and after date of its passage, at the ex- -
piration of which time all permits granted hereunder. by
the Secretary of War shall terminate unless sooner re-
voked, and the Secretary of War is hereby authorized to
revoke any or all permits’granted by him by authority of
this Act, and nothing herein contained shall be held to
confirm, establish, or confer any rights heretofore
claimed or exercised in the diversion of water or the
transmission of power. Sec. 8, ibid. |
Bxtenslon of  100. The provisions of the aforesaid Act be, and they
statute. ;
Joint Res., are hereby, extended® for two years from June twenty-
Mo 3, 19%% ninth, nineteen hundred and nine, being the date of the
expiration of the operation of said Act, save in so far as
any portion thereof may be found inapplicable or already
complied with. Joint Res., March 3, 1909 (35 Stats.,

1169). .
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BOARD OF ENGINEERS.

101. There shall’be organized in the Office of the Chief
of Engineers, United States Army, by detail from time
tc time from the Corps of Engineers, a board of five
engineer officers, whose duties shall be fixed by the Chief
of Engineers,-and to whom shall be referred for con-
sideration and recommendation, in addition to any other
duties assigned, so far as in the opinion of the Chief of
Engineers may be necessary, all reports upor examina-
tions. and surveys provided for by Congress, and all
projects or changes in projects for works of river and
harbor improvement heretofore or hereafter provided
for. And the board shall submit to the Chief of Engineers
recommendations as to the desirability of commencing
or coOntinuing any and ‘all improvements upon which

57

Duties, ete.,
of Board.
Sec. 3, act

June 13, 1902,
v. 32, p. 372.

reports are required. And in the consideratien of such

works -and projects_the board shall have in view the
amount and character of commerce existing or reason-
ably prospective which will be - benefited by the im-
provement. and the relation of the ultimate cost of such
work, both as to cost of construction and maintenance,
to the public commercial interests involved, and: the
public necessity for the work and propriety of its con-

struction, continuance, or maintenance at the expense of

i B
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-the United States. And such consideration shall be
given as time permits to such works as have heretofore
been provided for by Congress, the same as in the case
of new works' proposed. The board shall, when it con-
-siders the same necessary, and with the sanction and
under orders from the Chief of Engineers, make. as a
board or through its members, personal examinations of
localities. And all facts, information, and arguments
which are presented to the board for its consideration
in connection with any matter referred to it by the Chief
of Engineers shall be reduced to and submitted in writ- -
ing, and made a part of the records of the Office of the
Chief of Engineers. It shall further be the duty of said
board, upon a request transmitted to the Chief of Engi-
neers by the Committee on River and. Harbors of the
House or Representatives, -or the Committee on Com-
merce of the Senate, in the same manner to examine and
report through the Chief of Engineers upon any projects
‘heretofore -adopted by the Government or upon which
appropriations have been made, and report upon the
- desirability of continuing the same or upon any modifi-
cations thereof which may be deemed desirable.

The board shall have authority, with the approval of
the Chief of Engineers, to rent quarters, if necessary,
for the proper transaction of its business, and to employ
such civil employees as may, in the opinion of the Chief
of - Engineers, be required for properly transacting the
business assigned to it, and.the necessary expenses of
the board shall be paid from allotments made by the
Chief of Engineers from any appropriations made by
Congress for the work or works to which the duties of
the board pertain. Sec. 3, Act of Jume 13, 1902 (32

- Stats., 372). .
_Same; re- 102. That all reports on examinations and surveys au-
poris by Sfre thorized by law shall be reviewed. by thé Board of Engi-

- vers. o, neers for Rivers and Harbors as provided for in section
‘Mar. 4, 1913, three of the river and harbor Act approved June thir-
V- 87, b 826 teenth, nineteen hundred and two, and all special reports
ordered by Congress shall, in the discretion of the Chief
of Engineers, be reviewed in like manner by said board;
and the said beard shall also, on request by résolution of
the Comimittee on Commerce of the Senate or the Com-
mittee. on Rivers and Harbors of the House of Repre-
sentatives, submitted to the Chief of Engineers, examine -
and review the report of any examination or survey made
pursuant to any Act or resolution of Congress, and re-
port thereen through the Chief of Engineers, United
States Army, who shall submit his conclusions thereon as
in other cases: Provided, That in no case shall the board,
in its report thus called for by committee resolution, ex-
tend the scope of the project contemplated in the original
report upon which. its examination and review has been
requested, or-in the provision of law authorizing the
original examination or survey: Provided further, That -

v
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said board shall consist of seven members, a majority of
whom shall be of rank not less than lieutenant colonel.
Sec. 4, Act March 4, 1913 (37 Stats., 826).

- - PROFESSIONAL AND.OTHER ASSISTANTS.

103. The Chief of Engineers may, with the approval of ZEmployment
the Secretary of War, employ in his office such profes- “"Mar 3, 1909,
sional and cther assistants as, in his judgment, may be ¥ % p- 836.
necessary to-enable him to perform effectively and with
advantage to the public service the various duties im-
posed upon his office by the laws enacted from time to
time by Congress for the improvement, preservation, and
protection -of the navigable waters of the United States,
the salaries of such employees to be paid by allotments
from any appropriations made by Congress for examina-
tions and surveys, or for the improvements of rivers and
harbors: Provided, That expenditures hereunder shall
not exceed twenty-five thousand dollars in any one year,
and shall be in addition to those otherwise authorized by
law: And provided further, That an itemized statement
of all expenditures under this section, including the num-
ber- of persons employed, their duties, and.the amount
paid to each, shall accompany the annual report of the
Chief of Engineers. Sec. 14, Act of March 3, 1909 (35 .

Stats., 836). _
. ' ENGINEER OFFICERS.

104. The President may detail officers of the Engineer Details for
Corps of the United States Army for consultation or to “J5ae:ien-
superintend the construction or repair of any aid to navi- 1910, v- 36, p.
gation authorized by Congress. Sec. 11, Act of June 17,

1910 (386 Stats., 539). : :

105. Officers of the Corps of Engineers, when on duty  Pay, etc, on
under the Chief of Engineers, connected solely with bor work,
the work of river and harbor improvements may, while ;412,27 .
so employed, be paid their pay and commutation of 36, p. 957.«
quarters from the appropriations for the work or works
upon which they are employed. Sec. 5, Act of February
27, 1911 (36 Stats., 957). :

106. In determining the mileage of officers of the Mileage, etc.
Corps of Engineers traveling without troops on duty 1s56°% 13, v.

" connected with works under their charge, no deduction 26 »- 456.
shall be made for such travel as may be necessary on free -
or bond-aided er land-grant railways?. Sec. 15, act of

September 16, 1890 (26 Stats., 466). -

! The mileage allowance of officers of the Corps of Engineers when traveling -
on duty connected with river and harbor improvements, being an expense
necessarily incidental to and incurred on account of such work, is properly
payable from the appropriations therefor and not from the appropriation “ Pay
of the Army,” at the special rates prescribed by army acts for mileage payable
{from said appropriation. (3 Dig. 2d Compt. Dec., par. 290.) ’

Travel allowances for officers of the Corps of Engineers, or for those on engi-
neer duty, traveling on service connected with works of public improvement

~
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CIVIL ENGINEERS, DRAFTSMEN, ETC,

Employment  107. The Chief of Engineers may, with the approval of

of civil en-

gineers. the Secretary of War, employ such civil engineers, not
1865 rfsg o, exceeding five in number, for the purpose of executing
v-15 p 28 the surveys and improvements of western and north-
R. 8.~ western rivers, ordered by Congress, as may be necessary

-+ to the proper and diligent prosecution of the same; and
s the persons so employed may be allowed a reasonable
- mpensation for their services, not to exceed the sum
s of three thousand dollars a year. Sec. 5253, R. 8.
(o James, ete..  108. The Secretary of War shall report to Cono'ress at
0 be reported
to, Congress. its next and each succeedmg session thereof, the name
o e, 5, J886, and place of residence of each civilian engineer employed
a5, in the work of improving rivers and harbors by means
and as the result of appropriations made in this and suc-
ceeding river and harbor appropriation bills, the time so
employed, the compensation. paid, and the place at and
work on which employed. Sec. 8,.act of August 5, 1886
(24 Stats., 335).
of mployment  109. Section 2 of the act. making appropriations for
cers. the legislative, executive, and judicial expenses of the
1853”% 3323 p. Government for the fiscal year ending June thirtieth,
285. eighteen hundred and ninety-five, and for.other pur-

- poses,' approved July thirty-first, eighteen hundred and

ninety-four, shall not be so construed as to prevent the

employment of any retired officer of the Army or Navy
to do work under the direction of the Chief of Engineers
of the United States Army in connection with the im-
provement of rivers and harbors of the United States, or
the payment by the proper officer of the Treasury of any
amount agreed upon as compensation for such employ-
ment. Sec. 7, Act of June 3, 1896 (28 Stats., 235).

which are not 6f a military character, will be paid from the special appropria-
tion for the work. When changing station or traveling on duty connected with
fortifications, or.on any other military duty, the mileage will be paid by ‘the
Quartermaster Corps from the appropriation for mileage of the Army, except
in cases where some other appropriation specifically provides that the travel
allowance shall be paid therefrom. (Par. 1507, A. R., 1918.)

The provision in the act of Mar. 15, 1898 (30 Stat L., 321), that “ the
maximum sum to be allowed and pald to any officer of the Army shall be'
seven cents per mile,” applies to all officers of the Army, including officers of the

Corps of Engineers. (4 Compt. Dec., 711.) An officer of the Army traveling '

under orders and using a conveyance upon which transportation and subsist-
ence are furnished or pald for by the Government is not entitled to mileage.
(Ibid., 429.)

The movements of an’ army officer assigned to duty requiring him to move
from place to place within the area of the district where his duties lie, for
which he is furnished Government transportation, do not constitute .“ travel,”
within the meanmg of .the law allowing mileage. for travel under orders.
(Ibid., 86.)

The expense for transportation to a point not Tocated on a rallroad mcurred
by an officer of the Inspector General’s Department in inspecting unserviceable
river- and harbor material; 1s properly pavable from the appropriation for 'the
river and harbor work. (3 ompt. Dec., :

! Sec.2, act of July 31, 1894 (28 Stat 205).
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- 110. And (for) the services of skilled draftsmen, c1v11 (Draftsmen,
" engineers, and such other services as the Secretary of. War “Stay 2,
-.may deem necessary may be employed only in the office 1¢ 1836 v. 2, p.
of the Chief of Engineers to cafry into effect the various
appropriations for rivers and harbors, fortifications, and
surveys to be paid from such appropriations: Promded
That * '* * the Secretary of %Var shall each year, in
the annual estimates, report to Congress the number of
persons so employed and the amount paid to each. Act
of May 28, 1896 (29 Stats., 163).

111. Whenever it shall be necessary, in order to | prop- ,Detall of
erly prosecute works of river and harbor improvement, gineers. :
the Chief of Engineers is authorized to detail for duty in 1915 see. 5,
charge of river and harbor districts or as members of v- 36 p. 957.
boards of engineers any assistant engineers in the employ '
of the Engineer Bureau of the War Department. Sec. §
Act of February 27, 1911 (36 Stats., 957).

PROJECTS OF IMPROVEB{ENT.‘ -

112. In every case where surveys are made, the report ; Surveys: re:
thereon shall embrace such information concemmg the Aug. 2, 1882,
‘commercial importance, present and prospective, of the"
improvement contemplated thereby, and such general
commercial statistics as the Secretary of War may be
able to procure.! Act of August 2, 1882 (22 Stats., 213).

113. The Secretary of War shall cause to be prepared’ teft‘;mo‘; oo
and submitted to Congress, in connection with the re- ports.
ports of examinations and surveys of rivers and harbors 1868 YRas’ No.
hereafter made by order of Congress, full statements of 15, 15 P
all existing facts tending to show to what extent the gen- Ssec 231,
eral commerce of the country will be promoted by the.®
several works of improvements contemplated by such
~ examinations and surveys, to. the end that public moneys
shall not be applied excepting where such improvements
shall tend to subserve the general commercial and navi-
gation interests of the United States.

1This provision was repeated in the acts of July 5, 1884 (23 Stats., 153),
August 5, 1886 (24 ibid., 335), August 11, 1888 (25 ibid., 433), and ' September 19,
1890 (26 ibid., 464). :

Under sectlon 6 of the act of June 3, 1896 ( 29 Stats, 235), the Chief of Engi-
neers submitted, May 13, 1898, a report giving a complete list of all the pre-
liminary exdminations that had theretofore been made, etc., which report is
printed as House Document No. 482, Fifty-fifth. Congress, second session. A
similar report was furnished under act of June 13, 1902 (32 Stat., 331), and
printed in House Document 421, Fifty-seventh Congress, second session. By

. section 5 of the act of July 25, 1912, as amended by section 5 of the act of
March 4, 1913 (37 Stats., 827), a revision of this report is required.

Under section 2 of said act of June 3, 1896 (29 Stats., 234), a compilation of
all general laws, then in force, that had been enacted from time to time’ by
Congress for the maintenance, protection, and ,preservation of the navigable
waters of the United States, was prepared and submitted to Congress. Under
.act of June 13, 1902 (32 Stats., 331), joint resolution of February 1, 1905
(33 Stats., 1280), and act of March 2, 1907 (34 Stats., 1058), the compilation
was brought down to include the acts of the session ending March 4, 1907. By -
section 6 of the act of July 25, 1912, as amended by section 6 of the act of
March 4, 1913 (37 Stats., 826), a revised edition of this compilation is required.

x>
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ne?’*géept:‘chan- 114. That in the preparation of projects under this
and. subsequent river and harbor acts; unless otherwise

Ma§7,4 1913, expressed, the channel depths referred ’to shall be under-
-stood to 51gn1fy the depth at mean lower low water in
tidal waters, and the mean depth durmg the month of
lowest water in the navigation season in rivers and nen-
tidal channels, and the channel dimensions specified

. . shall be understood to admit of such increase at the
entrances, bends, sidings, and turning places as may be
necessary to allow of the free movement of boats. Sec.
9, Act March 4, 1913 (37 Stats., 827).

Streamfiow 115, The surveys of na,vwa,ble streams herein or here-
megsurements. after authorized shall include such stream-flow measure-
32 194%™ ments and other investigations of the watersheds as may -

"7 be necessary for preparation of plans of: improvement

and a proper consideration of all uses of the stream af-
fecting navigation, and whenever necessary similar in-
vestigations may be made in connection with all navi-
gable streams under 1mprovement Sec. 8, Act of June.
25, 1910 (36 Stats., 669).
(o Survey 'gtfa ) 116. The Chief of Engmeers, in his discretion, and
ters. o after approval by the Secretary of War, is hereby -au-
IQ{g{yv2§7 o. thorized to make preliminary examinations and minor
222, surveys and to remove snags and other temporary or -
readily removable obstructions from tributaries of water-
ways already under Federal improvement or in general
use by navigation, to be paid from the appropriations for
the adjoining waterways: Provided, That the cost of such
work 1n any single year shall not exceed five hundred
dollars -per tributary. Act of July 25, 1918 (37 Stats.,
222).
onestricton - 117. No preliminary examination, survey, pr0]ect or
ete o 1899 estimate for new works other than those designated in
s. 2°v. %0, p. this or some prior act or joint resolution shall be made.?
1149. Sec. 8, act of March 3, 1899 (30 Stats., 1149).

*The acts of July 13, 1892 (27 Stats., 115), and August 7, 1894 (28 ibid., 369),
contained the requirement that “ The preliminary examinations ordered in.this
act shall be made by the local engineer in charge of the district, or an engineer
detailed for the purpose; and such local or detailed engineer and the division
engineer of the locality shall report to the- Chief of Engineers, first, whether,
in their opinion, the harbor .or river under examination is worthy of improve-
ment by the General Government, and shall state in such report fully and par-
ticularly the facts and reasons on which they base such opinions, including the
present and prospective demands of commerce; and, second, if worthy of im-
provement by the General Government, what it will cost to survey the same,
with a view of submitting plan and estimate for its improvement; and the
Chief Engineer shall submit to the Secretary of War the reports of the local and
division engineers, with his views thereon and his opinion of the public necessity
or convenience to be subserved by the proposed improvement; and all such
reports of preliminary examinations, with such recommendations as he may see
proper to make, shall be transmitted by the Secretary of War to the House of
Representatives, and are hereby ordered to be printed when so made.” The acts’
of August 2, 1882 (22 Stats., 213), July 5, 1884 (23 ibid.,, 183), August 5, 1886

. (25 ibid., 433), September 19, 1890 (26 ibid., 464), August 17, 1894 (28 ibid,,
-872). and June 3, 1896 (29 imid., 234), contamed sumlar requirements.
 *This has been repeated.in subsequent acts. See sec. 2, act of March 4, 1913
(37 Stats, 821).

v
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118. After the regular or formal report on any exam:. Supplemental’
ination, survey, project, or work under way or proposed  Ivid.
i1s submitted, no supplemental or additional report or
estimate for the same fiscal year shall be made unless
ordered by a concurrent resolution of Congress.® [bid..

119. The Government shall not be deemed .to have Project au-
thorized by ap-

~ entered .upon any project for the improvement of any propriation.

waterway or harbor mentioned in this act until funds %
for the commencement of the propesed work shall have
been actually appropriated by law.2. Id4d.

120. That where separate works or items are consoli-, Allotments
dated in this or.subsequent river and harbor .Acts and = Sec. 7, Mar.
an aggregate amount is appropriated therefor the % §91% v 37,
amounts appropriated shall, unless otherwise expressed,
be expended in securing maintenance and improvement
according to the respective projects adopted by Con-
gress, after giving due regard to the respective needs of
trafic. The allotments to the respective works consoli-
dated shall be made by the Secretary of War upon S
recommendations by the Chief of Engineers. In case .
such works or items are consolidated and separate
amounts are given with each project, the 'amounts so
named shall be expended upon such separate projects
unless, in the discretion of the Secretary of War, another .
allotment or division should be made of the same. Any
balances remaining to the credit of the consolidated
items shall be- carried to the credit of- the respective

. aggregate amounts appropriated for the consolidated

items. Sec. 7, Act March 4, 1913 (37 Stats., 827).

121. Hereafter the Secretary of War shall annually Estimates.
submit estimates in detail for river and harbor improve- 1837, v.030
ments required for the ensuilng fiscal year to the Secre- P- 48
tary of the Treasury, to be included in, and carried into
the sum total of, the Book of Estimates® Act of June
4, 1897 (30 Stats., 48).

ANNTUAL REPORT OF CHIEF OF ENGINEERS.

192. The Secretary of War shall cause the manuscript Annual re-
of the annual report of the Chief of -Engineers and sub- E?réﬁ);n?&‘rei
ordinate engineers, relating to the improvement of rivers , S¢g.8 Aug
and harbors, and the report of the Mississippi and Mis-p.'424." =
souri River commissions to be placed in the hands of the
Public Printer on or before the fifteenth day of October
in each year, and the Public Printer shall cause said re-
ports to be printed, with an accurate and comprehensive
index thereof, on or before the first Monday in December

1This has been repeated in subsequent acts. See sec. 21, act of July 25, 1912
(37 Stats., 821).

*This has been repeated in subsequent acts. See act of March 4, 1913 (37
Stats., 821). For a similar provision see section 14, act of August 1, 1888 (25
Stats., 433), and section 13. act of August 17, 1894 (28 ibid., 371).

3The act of March 3, 1893 (27 Stats., 603), contained a similar requirement.

¢
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in each year, for the use of Congress. Sec. 8, act of
August 11, 1888 (25 Stats., 424).
Reports of 123, The Secretary of War shall.cause the Chief of

~ deterioration.

ar. 3, 1899, Fnigineers of the United States Army,-in submitting his
Sop." 30, p. .annual reports to Congress with regard to works of river
and harbor improvement under his charge, to state what
deterioration, if any, has taken place by destruction, de-
cay, obstructions, or otherwise, in connection with any of
such works, together with an estimate of the cost of re-
building or repairing such works or removing such ob-
structions; and he shall also cause the said Chief of
Engineers to recommend, with his reasons therefor, the
discontinuance of appropriations for any river and har-
bor work which he may deem unworthy of further im-
provement.* Sec. 7, act of March-3, 1899 (30 Stats.,

1150).

~ IMPROVEMENT BY PRIVATE PARTIES.

T 190979135 ». 124, Any person or persons, corporations, municipal or
71. private, who desire to improve any navigable river, or
any part thereof, at their or its own expense and risk may °
do so upon the approval of the plans and specifications
of said proposed improvement by the Secretary of War
and Chief of Engineers of the Army. The plan of said
improvement must conform with the general plan of the
Government improvements, must not impede navigation,
and no toll shall be imposed on account thereof, and said
improvement shall at all times be under the control and
supervision of the Secretary of War and Chief of Engi-
neers. Sec. 1, Act of June 13, 1902 (32 Stats., 371).
it fo. 125. The Secretary of War is also authorized, in his
wamish _River. discretion, to permit.any corporation or association of
1008 ses. 10, persons in King County, Washington, at their own eéx-
v. 35, p. 820, pense, and without cost to the United States Government,
to widen, deepen, and straighten the Duwamish River in
said King County: Provided, That the work so done shall
be in accordance with plans approved by the Chief of
Engineers of the War Department. Sec. 10, Act of
, March 3, 1909 (35 Stats., 820).
impeoratyi%e, 126. In connection with any works which may be un-
phuct, and . dertaken affecting the waters of the White, Stuck, and -
ers., Puyallup rivers, in King and Pierce counties, State of
Washington, under authority of the laws of said State,

! The act of March 3, 1899 (30 Stats., 1149), contains the requirement that
“ appropriations made for the respective works herein named, or so much thereof
a® may be necessary, may, in the discretion of the Secretary of War, be used
for the repair and restoration of said works whenever from any cause they have
become seriously impaired, as well as for the further improvement ‘of said-
works.” )

Section 5 of the act of -July 13, 1892 (27 Stats., 88), contained the require-
ment that no money thereafter appropriated -for works of river and harbor im-
provement should be expended for dredging inside harbor lines duly established
under the authority conferred by the statutes above set forth.
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the Secretary of War is in his dlscretlon herebv author-  Mar. 3, 10,
ized to consent to the permanent diversion of the waders v. 35, p. 820.
of the White River into the Stuck and Puyallup rivers

. upon the approval by him and the Chief of Engineers
of the location and plans for such diversion. Sec. 10,
Act of March 3, 1909 (35 Stats., 820).

127. That the Secretary of War 1s hereby a,uthorued Private con-

to receive from private parties such funds as may be con- e
tributed by them to be expended in connection with 333 %53 ™
funds. appropriated by the United States for any au-
thorized work of public improvement of rivers and har-
bors, whenever such work and expenditure may be

- eonsidered by the Chief of Engineers as advantageous
to the interests of navigation. Sec. 8, Act March 4, 1913
( 37 Stats., 827).

GONTRACTS AND PURCHASES.

128. It shall be the duty of the Secretary of War to Work by
apply the money herein and-hereafter appropriated for othorwise,”

- improvements of rivers and harbors, other than surveys, ;5% 2%
estimates,- and gaugm 1n carrying on the various 25, p. 423.
works, by contract or ot erw1se as may be most economi-
cal and advantageous to the Government‘ ‘Where said i .
“works are done by contract, such contract shall be made . Contracts. -
after sufficient public advertisement for proposals, 1n
such manner and form as the Secretary of ‘War shall
prescribe; and such contracts shall be made with the
lowest respon51ble bidders, accompanied by such securi-
tles as the Secretary of War shall require, conditioned
for the faithful prosecution and completion of the work
atcording to such contract.? Sec. 3, act of August 11,
1888 (25 Stats 423).

~ *Section 3 of the river and harbor act of August 11, 1888 (25 Stats., 423), made
it the duty of the Secretary of War to apply the money appropriated by the
act “in carrying on the various works by contract or otherwise as may be most
econcmical and advantageous to the Government.” Held that he was thus em-

" powered to authorize the engineer officer in charge of the work for the protec-
tion of the levees at New Orleans to hire without formal contract, a steamboat
for transporting material, and for other uses in connection with such work.
(Dig. J. A. G, 785, C.)

A contractor engaged upon river and harbor work for the Government may
obstruct navigation to the extent necessary to do his work, if such obstruction
can not reasonably be avoided. He is, however, liable both Clv111y and criminally
for an unauthorized obstruction, and the Secretary of War ]S without authority
to relieve him from such liability. (Ibid., C. 1.)

? The appropriation of money for the improvement of a harbor or a navigable
river confers discretionary power upon the Secretary of War as to the means by

which such improvement shall be effected. (So. Car. v. Ga,, 93 U. 8, 4) The

operations of the Government in this regard have been conducted by the Bureau
of Engineering, as part of the War Department, to which Congress has confided

...

the execution of its wishes in all those matters. * * * It can not be neces- -

sary to say that. when a public work of this character has been inaugurated or
adopted by Congress and its management placed in control of its officers, there
eXists no right in any other branch of the Government to forbid the work or
to require the undoing of what has been done or to prescribe the manner in
_ which it shall be conducted. (Wisconsin v. Duluth, 96 U. 8., 379.) For these

5979°—H. Doc 1491, 62-3, vol 3——5
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§af;e2 129. All works of 1mpr0vement herein or hereafter au-
1912,y 37, p. thorized to be prosecuted or completed under- contracts
. may, in the discretion of the Secretary of War, be car-
- ried on by contract or otherwise, as may be most economi-
cal or advantageous to the United States. Act of July

25,1912 (37 Stats., 222).
\ Two or more 130 Whenever the appropriations made by Congress
works 8 °ne . for river and harbor works. can be more advantageously
' expended by combining in one contract two or more

" purposes Congress possesses all the powers which existed in the States befoi'e
the adoption of the Constitution, and which have always cxisted in the Pal]m-
. ment of England. (Gilman v. Philadelphia, 3 Wall., 713.)

Where an officer or agent, charged under the Secxetary of War and the Chief
of Engineers with the duty of making purchases out of the appropriations for
river and harbor improvements, certifies that the prices paid were the lowest
market rates and the mode of expenditure adopted the most economical and
advantageous to the Government, and the Chief of Engineers approves his
account so far as relates to the necessity and expediency of the expenditures
and the prices paid, it is not within the province of the accounting officers to
call in question the degree of wisdom or skill- which may have accompanied
the -exercise of administrative discretion. (3 Compt., Dec, 22.) It is the duty
of the proper officers of the War Department to determine when such an emer-
gency exists requiring immediate delivery of property necessary for river and
harbor improvements as will authorize its purchase-in open ‘market without
advertisement, Discretionary power in this respect is vested by law in the
War Department, and the exercise of such discretion is not properly reviewable
by the accounting officers. (3 Dig. 2nd Compt., Dec., par. 1116.)

When Congress, in the exercise of its exclusive power. to direct how the public

money shall be employed has appropriated a certain sum, to be devoted, without
exceptions or provisos, to a certain specific intetnal improvement,- it devolves
upon the executive department of the Government, charged as it is with the
execution of the laws enacted by the legislative, to proceed with the work
under the appropriation, without entertaining any question as to the expediency
of the expenditure. Thus where Congress had made in general terms an appro-
priation of a specific amount for improving a certain river, advised that it was
for the officer charged with the improvement simply té6 do the work, without
delaying to raise or consider questions or claims of title to the land, ete., to
be affected by the improvement; such matters being quite beyond the province
of an executive official under the circumstances. (Dig., J. A. G., 782, A.)

Held, that the permissive words in the river and harbor act of June 13. 1902
. (82 Stats., 342), viz, that the “ Secretary of War_is authorized to cause to. be

built a suitable dredge for use in the improvement of the harbors.upon Lake
Erie,” like the corresponding expressions “it shall be lawful” or “is author-
ized and empowered,” should be regarded as equivalent to the word ‘ may.”
and as mandatory in character, and that the authority so conferred should be
carried into effect. Similarly Reld, with respect to the proviso in the appro-
priation made by the act of March 2, 1907 (34 Stats., 1087), for the improvement
of Mobile Harbor, “ that so much as may be necessary may be expended in the
construction of a dredge for said harbor,” that it is a peculiarity of river and
harbor legislation that the duties are imposed by the use of the word “ may”
which, in the majority of such enactments, has a mandatory signification.
Similarly held, with respect to the provision in the amendatory act of May 28,
1908. (35 Stats.. 430), that the sum so set apart, except the amount expended
for the plans of the dredge. “may’” be used in the work of dredging. Held,
however, that in the last clause of the act of 1908, “ that the Secretary of War

may, in his discretion, enter into contracts for the work.” the context clearly
deprives the word “ may ” of the obligatory character. (Ibid., 783, A 1.
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works,! such combination shall be made; and whenever 10 %000 SoPt-
-the appropriations made, or authorized to be made, for 26 b, 4327
the completion of any such work shall prove insufficient §5° 1%1““"
therefor, the Secretary of War may, in his discretion, on 36, p. 668.
the recommendation of the Chief of Engineers, apply ‘the
funds so appropriated, or authorized, to the prosecution
of such work. Sec. 8, Act of Sept. 19 1890 (26 Stats.,
452;, as amended by Aot of June 25, 1910 (36 Stats,
668

131; The requirements of section thirty-seven hundred Exce%?ggs
and forty-four of the Revised Statutes shall not apply tOR
the lease of lands, or easements therein, or of buildings, 1910 ne 2% .
rooms, wharves; or rights of wharfage or dockage, or to 676 '
the hire of vessels, boats, and other ﬂoatmg craft, for use

~in connection with river and harbor 1mprovements, where

the period of any such lease or hire is not to exceed three
months. Sec. 5§, Act of June 25, 1910 (36 Stats., 676).

! For instructions of the Comptroller of the Treasury respecting the rendition
of accounts of disbursing officers of the Corps of Engineers, see Vol. IV, Compt.
Dec., 727.

_Appropriations for continuing the improvement of rivers and harbors, not
being limited to a particular fiscal year and being made, by section 5 of the act
of June 20, 1874 (18 Stats., 110), available until otherwise ordered by Congress,
may be used for the payment of expenses properly incurred at any time after
the work for which they are made was authorized. (I Compt. Dec., 496.)

An appropriation made for the improvement of a river by dredging can not be
used to build a training wall as part of the improvement. (III Compt. Dec., 32;
see also II Compt. Dec., 256.)

Contractors making 10ck excavations on Government property for river im-
provements are to be considered, so far as regards their duty to avoid injuring .
third persons, as owners of the premises, and are not required to use extraor-
dinary care, such as covering their blasts, but only ordinary care. Passengers
on river steamboats, which are permitted to land near the place where such
blasting is carried on. with the express understanding that the boat owner must
assume all responsibility, are to be regarded as there by mere permission or
sufferance and at their own peril, if ordinary. care is used. (Smith:v. Day, 86
Fed. Rep., 62; Morgan v. Penn. R. R. Co., 7 Fed. Rep., 78; Eisenberg v. Railway
Co., 33 Missouri. Appeals, 91; Transit Co. v. Rourke,. 10 Illinois Appeals, 478;
Railroad Co. v. Griffin, 100 Indiana, 223.) One who goes voluntarily, in the
prosecution of his own business, on public lands where improvements are going
on or are being made by contractors, knowing that blasting is going on there,
assumes the risks incident to the prosecution of the work with ordinary care.
though he is there by the sufferance or permission of the contractors. (Smith v.-
Day et al.,, 86 Fed. Rep., 62.)

The su1g1ca1 and hospital expenses of a civil employee injured in the course
of his service upon a Government work are not a proper charge against the
‘Government in the absence of express statutory provision therefor. (1 Compt.
Deec., 2; ibid., 181; ibid., 271.)

The contmuous contmct system —By the act of June 3, 1896 (29 Stats 207),
the construction of works of river and harbor improvement by the contmuous-
contract system was authorized by Congress. The practice has been followed in
‘subsequent acts of appropriation. The application of this system to a particu-
lar work involves the @stablishment of a limit of cost in the act authorizing it

..to be undertaken, and the authorization of the execution of contracts for the
whole or a part of the work of construction, subject to the restriction that the
amount expended in any fiscal year shall not exceed the sum specifically appro-
priated by Congress, such sum being in géneral a certain per cent of the entire
estimated cost of construction.
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Construction - ) N f g . .
of dredges; re- 1382. No appropriations heretofore or hereafter made

striction. for improving harbors -and deepening channels shall be

o028 o used for the construction of Government dredges for use
- - on the Great Lakes or on the ‘Atlantic coast north of Cape . °

33, p. 452

Henry unless there shall be a specific appropriation for
that purpose: Provided, however, That this provision
shall not apply to any dredge the constructign of which
has heretofore been authorized by the Secretary of War.
Sec. 4, Act of April 28,1904 (33 Stats., }58).

Disburse- 133. Hereafter whenever pressing obligations are re-

Available. bal quired to be paid by a disbursing officer of the Engineer
dMarch 3, Department and there is an insufficient ‘balance to his
191L v. 36, p: official credit under the proper appropriation or appro-
priations for the purpose, he is authorized to make pay-
ment from the total available balance to his official credit,

provided sufficient funds under the proper appropriation

~

or appropriations have been allotted by the Chief of En- -

gineers for the expenditure. When such disbursements
are made the accounts of the disbursing officer shall show

the charging of the proper appropriations, the balances -

under which will be adjusted by the disbursing officer on

receipt of funds or by the accounting officers of the Treas-

ury. Act of March 3, 1911 (36 Stats., 1056).
Restoratlon 134 For emergencies, to provide for the restoration of

- of channels.

March 3/ channels, or river and harbor improvements,, heretofore
3509, sec > V- established or improved by the Government where, by
: reason of emergency, the usual depth of such channel or

customary use of such improvement can not be main-

tained, and there is no sufficient fund available for such -

restoration, the sum of five hundred thousand dollars is-
hereby appropriated to be immediately available. ‘The

amount herein provided shall be allotted by the Secre-

tary of War: Provided, That in no case shall such allot-
ment be made unless recommended by the local engineer
having such channel or improvement in charge and by
the Chief of Engineers, respectively: Provided furiher,
“That no single channel or improvement shall be allotted
a sum greater than fifty thousand dollars, nior any por-
tion of the said appropriation, unless the same is neces-
sary in the interest of navigation or to protect and ‘pre-
serve existing government work in the interest of navi-
gation. Sec. 8, Act of March 3, 1999 (35 Stats., 816).

PURCHASE, SALE, OR LEASE OF LANDS, .

of Acquisition 135. The Secretary of War may cause proceedings to

| SAPT: s, be instituted, in the name of the United States, in any

1883, v. 23, P court having jurisdiction of such proceedings, for the ac-
quirement by condemnation of any land, right of way, or
material needed to enable him to maintain, operate, or
prosecute works for the improvement of rivers and har--
bors for which provision has been made by law; such

_ proceedings to be prosecuted in accordance with the
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laws relating to suits for the condemnatlon of property

of the States wherein the proceedings may be instituted:
Provided, however, That when the owner of such land,
right-of way, or material shall fix a price for the same,

which in the opinion of the Secretary of War shall be
reasonable; he may purchase the same at such price with-

out further delay: And provided further, That the Sec-

retary of War is hereby authorized to accept donations

of lands or materials required for the maintenance or
prosecution of such Works1 Act of April 24, 1888 (256 -
Stat. 94) ‘ : . :

* For general provisions in respect to the acquisition of-land by the United
States, see the act of August 1, 1888 (25 Stats., 367). The acts of June 14,
1880 (21 Stats., 193), and March 3, 1881 (ibid., 482), authorized the expenditure
of funds in- the acquisition of sites for river and harbor improvements, by volun-
tary purchase or condemnation, under the direction of the Secretary of War,
with the proviso ‘“that if the owners of such.lands shall refuse to sell them
at reasonable prices, then the prices to be paid shall be determined and-: the title
and jurisdiction procured in the manner prescribed by the laws of the State in
which such lands or sites are situated.” .

In a suit brought in a United States court to condemn land for use in connec-
tion with the work of improving a river, the expenses of taking the jury to view
the land are payable from the appropriation of the Department of Justice made
for the expenses of the United States courts, and not from the War Department
appropriation for the improvement in- connecnon with which the land is needed.
(II Compt. Dec., 201.)

-Section- 3736, R S., provides that “no land shall be purchased on account of
the United States, except under a law authorizing such purpose.” By the act
of April 24, 1888 (25 Stats., 94), the Secretary of War was authorized to “ cause
proceedings to be instituted, in the name of the United States, in any court
having jurisdiction of such proceedings for the acquirement by condemnation
of any land, right of way, or material needed to enable him to maintain, operate,
or prosecute works for the improvement of rivers and harbors for which pro-
vision has been made by law.” Further provision as to the method of condemn-
ing lands for public use was made by the act of August 1, 1888 (25 Stats., 357).
The act of April 24, 1888, supra, provided ‘ that when the owner of such land,
right of way, or material shall fix a price for the same, which in the opinion of
the Secretary of War shall be reasonable, he may purchase the same at such

. price without further delay; and provided further that the Secretary of War
is hereby authorized to accept donations of lands or materials required for the -
maintenance or prosecution of such works.” The authority to condemn, pur-
chase, or ‘“accept donations” applies only to works “ for which provision- has
been made by law.” Held, therefore, that in the absence of an appropriation
for the works or express authority from Congress, the Secretary of War is pre-
cluded by section 3736, R. 8., from acquiring lands for river and harbor im-
provements; the word “ purchase” in this statute having been construed.in its
legal sense as including every mode of acquiring land other than by descent.
(Dig. J. A. G. 785, D. See 7 Ops. Atty. Gen., 114, 121 ; Bz parte Hebard, 4 Dillon,
384. A conveyance of lands to the United States is, under this statute, void and
inoperative unless the purchase is authorized by Confuess - U. 8. ». Tichenor,
12 Fed. Rep., 415; VI Comp. Dec., 791.)

‘The owner of Iands flooded by dams constructed in improving navng\tlon is
entitled to compensation for damages sustained by such flooding (Gould on
Waters, 2d edition, sec. 243, and authorities cited; Hackstack v. Keshena Imp.
Co., 66 Wis. 439; Am. & Eng. Ency. of Law (1st edition), vol. 16, p. 265, note 1).
Held, that the Secretary of War has authority under the act of Aprxl 24, 1888
(25 Stats, 94), to purchase lands flooded by dams constructed in river and
harbor 1mprovements or the right to flood the same, and where springs are
located on such lands this fact may properly be considered in determining the
amount to be paid. Ibid., D 1.

Where the State of Washmgton by act of February 8, 1901 (Laws of Wash-
ington, 1901, p. 7), granted to the United States the right to raise the level of
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A

"o ademna e 136. Whenever any person, company, or corporation,
expense and municipal or private, shall undertake to secure any land
dondtion to  4r easement therein, needed in connection with a work
1006r 3upe 29, of river and harbor improvement duly authorized by
632.” ' Congress, for the purpose of conveying the same to the

United States free of cost, or for the purpose of con-
structing, maintaining, and operating locks, dry docks,
or other works to.be conveyed to the United States free
of cost, and of constructing, maintaining and operating
dams for use in connection therewith, and shall be un-
able for any reason to obtain the same by purchase and
acquire a valid title thereto, the Secretary of War may,
in his discretion, cause proceedings to be instituted in
the name of the United States for the acquirement by
condemnation of said land or“easement, and it shall be
the duty of the Attorney-General of the United States
to institute and conduct such proceedings.upon the re-
quest of the Secretary of War: Provided, That all ex-
penses of said proceedings and any award that may be
made thereunder shall be paid by the said person, com-
pany, or corporation, to seéure which payment the Sec-
retary of War may require the said person, company, or
corporation to execute a proper bond in such amount as
he may deem necessary before said proceedings are com-
menced. Act of June 29, 1906 (34 Stats., 632).

Salmon Bay, inter elia, and subsequently disposed of the shore lands to the
riparian owners, who served notices of the revocation of the grant and requested
their acknowledgment, upon the theory that it amounted merely to a revocable
license, held, that under the grant the Governmeut acquired a perpetual ease-
ment or servitude for the purposes specified therein, and that the subsequent
grant of the shore lands to the present owners would be subject to the same,
but that there could be no objection to acknowledging the receipt of the notices
as requested. (Dig. J. A. G. 786, 12.)

The Secretary of War is authorized to acquire. by purchase or condemnation,
land, right of way, or material, needed to maintain, operate, or prosecute works
for the merO\'ement of rivers and harbors, when provision for the same has
been made by law. ‘But he can not lease land unless appropriation has been
made to pay the rental thereof. (Ibid., 2.)

Held, that it wag not within the const1tut10nal power of Congress to enact
that the United States should not be liable for damages caused by the prosecu-
tion of a public work and therefore that the Government could not, through a
provision of law to that effect, escape liability for losses incurred by third par-
ties from flowage caused by a harbor improvement. If it would be liable to
them in the absence of such law, a statute providing that it should not be liable
would be unconstitutional as being an attempt to deprive them of a property
right by legislation. (Ibid., 3.)

The owner of land occupied by a canal, constructed as an improvement under
a river and harber act, may, by the authority of the ruling of the Supreme Court
in the leading case of United States v. Lee, maintain an action of ejectment or
trespass against the official representative of the United States in charge of the
improvement. (Ibid., 4. See 106 U. S, 196. And see the case of Stanley wv.
Schwalby, 147 U. 8., 508; 162 id., 255.)

Held, that the work of constructing a levee near the mouth of the Mississippi
River might legally be proceeded with under the appropriation available there-
for, upon obtaining licenses from the owners of the land upon which the levee
would rest, and that the provisions of section 355, R. S., have not been regarded
as forbidding such improvements w1th0ut acquiring t1t1e to the ]ands underlying
the same. (Ibid. E) .

N
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- 137. When any land or other property which has been  Sale or
_heretofore or may be hereafter purchased or acquired lands, etc.
for the improvement of rivers and harbors is no longer ;55502 7
needed, or is nd longer serviceable, it may be sold in such 32 ». 373.
manner as the Secretary of War may direct; and the

proceeds credited to the appropriation for the work for

which it was purchased or acquired; and the Secretary

of War may direct the transfer of any property em-

ployed in river and harbor works; and in such event the

property so transferred shall be valued and credited to

the project upon which it was theretofore used and

charged to the project to which it shall be transferred. -

The Secretary may also direct a temporary transfer of

any property employed in the improvement of rivers

and harbors whenever, in_his judgment, such transfer

would secure eflicient or economical results, and such ad-

justment in the way of charges and credits shall be made .
between the projects affected as may be equitable.r See.

o, Act of June 13, 1902 (32 Stats.; 373).

* Section 5, of the river and harbor act of June 13, 1902 (32 Stats., 373), pro-
vides: “ That when any land * * #* acquired for the improvement of rivers
and barbors is no longer needed, * * * it may be sold in such manner as
the Secretary of War may direct, and the proceeds credited to the appropria-
tion for the work for which it was purchased or ‘acquired; * * * . Held,
with reference to the question of whether this statute could be regarded as
authorizing the sale.of land which had not been purchased ‘or acquired through
any appropriation for river and harbor improvements, but had been reserved
from the public domain, for such purpose, that while the word * purchase”
includes, in its legal sense, every method of acquisition other than by descent,
it should, as here used, receive a more restricted construction as desighating
acquisition by voluntary sale, while the word “‘ acquire” was intended to cover
acquisition by donation or condemnation; that the intent of Congress was to
provide for the elimination of property which had become useless for the pur-
pose for which procured, without diminishing the provision for a particular
improvement ;- but that as to lands which had simply been segregated from the
public domain, they should be returned to the Department of the Interior; and,
that a different construction from that above would place it in the power of
the Executive indirectly to provide for a particular improvement by reserva-
tion and sale of public lands therefor. (Dig. J. A. G,, 787, F.)

- Section 5 of the river and harbor act of June 13, 1902 (32 Stats., 373) pro-
vides: “ That when any land * * * acquired for the improvement of rivers
and harbors is no longer needed * * * it may be sold in such manner as
the. Secretary of War may dircet.” Held that under this authority certain lands
at-Dam No. 5, Ohio River, not needed, might legally be sold. Similarly held
as to land acquired for Yuba River settling basin. Also held, in regard to the
sale of certain land condemned for a cut-off in Mantua Creek, N. J., that under
the broad authority conferred by this act the Secretary of War could legally
convey the same by warranty deed—the former owner claiming that the title
of the United States was limited to the use for which condemned; and advised
that such a deed be tendered to the highest bidder, and that should he refuse
to complete the purchase the deposit be forfeited. (Ibid., F' 1.) .

The Attorney General, by opinion dated Apr. 26, 1911, held that this statute’
gives authority “to adopt a form of deed best suited to the particular trans-
action being carried on; ” that the United States acquired a fee simple title to
the property in question; and that the Secretary of War had authority to execute
the form of warranty. deed submitted. .

In view of the authority conferred on the Secretary of War by section 3 of
the act of August 11, 1888 (25 Stats., 423), to apply the moneys appropriated
for river-and-harbor ,improvements “by contract or otherwise as may be most
economical and advantageous to the Government,;” and of the authority con-
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pubis g of 138. That authority be, and is hereby, given to the Sec-

erty. retary of War, when in his discretion it will be for the -
' 183‘2" . 37 p. Public good, to lease, for a period not exceeding five years
and revocable.at any time, such property of the United

States under his control as may not for the time be re-

- quired for public use and for tKe leasing of which there

is no authority under existing law, and such leases shall

- Mineral, etc., be reported annually to Congress: Pro'vzded That noth-
lands excdpted ing in this act contained sha%l be held to apply to min-
eral or phosphate lands. Act of July 28, 1892 (27

Stats., 321). '

 pptuskingum 139, The Secretary of War is hereb ty authorized and
g ana®® empowered to grant leases or licenses for the use of the
water power. water powers on the Muskingum River at such rate and
1888,"y. 25, p. on such conditions and for such periods of time as may
seem to him just, equitable, and expedient:? Provided,

That the leases or hcenses shall be limited to the use of

ferred by section 5 of the act of June 13, 1902 (32 Stats., 373), to direct the
transfer of river and harbor property from oue project to auother upou proper
credits and debits, held that there would be no legal objection to authorizing-
the Chief of Engmeers to permit the temporary transfer between projects: upon
~ such equitable adjustment of charges and credits as may be agreed upou by
the local eugiueer officers concerned. Similarly held, with reference to author-
izing the Chief of Engineers to permit the sale of uuserviceable river and har-
bor property, uuder section 5 of the said act of June 13, 1902, where the amouut
does not exceed $500 and where there is no doubt as to the propriety of the
sale, so that the exercise of the authority may be regarded as routine in its

nature. (Dig. J. A. G., 788, F 2.) :

- Section 5 of the river aud harbor act of Juue 13, 1902 (32 Stats., 373), pro-
vided that “ when any land or other property which has been heretofore or may
be hereafter purchased or acquired for the improvement of rivers and harbors
is no louger needed, or is no louger serviceabhle, it may be sold iu such mauuer
as the Secretary of War may direct, and proceeds credited to the appropriation
for the work for which it was purchased or acquired.” TIu carryiug on the
work of improving the harbor at Mobile various sticks of timber and a number
‘of sawed logs which had escaped from booms aud rafts were recovered from
the stream aud mauy of them had been there for more thau thirty days and -
were without marks that euabled their owuership to be determined. Held.
that the material-might properly be treated as abandoued and as belouging to
the oue recovering it; i. e., the United States, aud as the material was acquired
in prosecutiug the work of improving the harbor, it might legally be used for

.that purpose, aud if it was fouud not to be needed or servweable for such use
it might be sold as provided by the statute. (Ibid., F 4.)

The Secretary of War may permit the use of land uuder his coutrol by
revocable license or by lease under the act of July 28, 1892 (27 Stats, 321).
On the question raised as to the authority of the Secretary of War to lease
a frontage on the tidal canal in Oakland Harbor, Cal., to a bridge company own-
ing the abutting property, aud on protest against such lease as imposiug a bur-
den on commerce, held, that the protest was without merit, as it claimed a right
iu the abuttiug owner to appropriate a particular portion of the property of the
United States for its own private busiuess and to use the same without charge
to the exclusion of others; that if the lauds are not now required for public use
they may be leased under the act of July 28, 1892 (27 Stats., 321) ; and that-if
they are no longer needed they may be sold under sectiou 5 of the act of Juue
13 1902 (32 Stats., 373). (D1g J. A. G, 789, G.) .

*By the river and harbor act of August 5, 1886, the United States formally
accepted from the State of Ohio the Muskinguwm River Improvemeut, with all
its frauchises, appurteuauces, water rights, &c., subject to auy existing leases
of water rights under leases granted by the State. The State, by its official
represeutative, had made a lease to .certain iudividuals which contaiued a
clause providing for a forfeiture of the lease in case of an assignmeut without
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the surplus water not requ1red for navigation. And he
is also empowered to grant leases or licenses for the oc-

_cupation of such lands belonging to the United States on

v

. sistent with the requirements of navigation; said leases

said Musgingum River as may be required for mill- sites

or for other purposes not inconsistent with the require- .
ments of navigation; and all moneys received under such  _
leases or licenses shall be turned into the Treasury of
the United States, and the itemized statement thereof
shall accompany the annual report of the Chief of En-
gineers. " Act of August 11, 1888 (25 Stats., 417).

140. The Secretary of War is hereby authorized and _ Green and
empowered to grant leases or licenses for the use of the Fese of land-
water-powers on the Green and Barren Rivers at such 220 ‘r"at“

a rate and on such conditions and for such periods of Seot. 19
time as may. seem to him just, equitable, and expedient; 433 ¥ 26, 2.
sald leases not to exceed the period of twenty years: Pro-

vided, That the leases or licenses shall be limited to the

use of the surplus water not required for navigation.-

‘And he 1s also empowered to grant leases or licenses for

the occupation of such lands belonging to the United

States on said Green and Barren Rivers as may be re-

quired for mill-sites or for other purposes not incon-

or licenses not to extend beyond the perlod of twenty -
years; and all moneys received under such leases or
licenses shall be turned into the Treasury of the United

States, and the itemized statement thereof shall accom-

pany the annual report of the Chief of Engineers. But -
nothing in this act shall be construed to affect any vested

right, 1f such there be, of any lessee of water-power on

said river. Act of Sept. 19, 1890 (26 Stats., 426).

141. The Secretary of War is hereby authorized, in | Lock Jnd
his discretion, to grant leases or licenses to the hlghest Cumberland’
responsible bidder for the use of the water power created Foeet: oi*nier
by sald dam, at such a rate and on such conditions and power.
for such pemods of time as may seem to him expedient;.

the sanction of the lessor. The lease was assigned to a third party without
any formal sanction or concurrence on the part of the lessor, but the lessor,
subsequently to the assignment, accepted rents from the a551gnee Held that
such acceptance amounted to an absolute waiver of the forfeiture clause, and
made the lease valid in the hands of the assignee, investing him with all the
rights of the original lessees, and was therefore binding upon the United States

. under the reservation of the act. (Dig. J. A. G., 948, 1 a.)

. The act of Congress approved August 11, 1888 (25 Stats.,, 417), authonzed
the Secretary of War “to grant leases or licenses for the use of the water
powers on the Muskingum River at such rate and on such conditions and for
such periods of time as. may seem to him just, equitable, and expedient * * *
and * * * to grant leases or licenses for the occupation of such lands
belonging to the United States on said Muskingum River as may be required
for mill S1tes or for other purposes not inconsistent with the requirements of
navigation.” Under this statute two leases for periods of 20 years each were
granted, but neither provided for a forfeiture of the term for nonpayment of
rent. Held, therefore, that the Secretary of War could not terminate them on
account of nonpayment of rent; and aedvised that the proper way to terminate
thém would be to have the lessess execute instruments surrendering their
terms. Ibid. 1'b. See Taylor's Landlord and Tenant, 8th ed., sec. 489, and
Am. & Eng. Ency. of Law (1st ed.); vol. 25, p. 758 %.
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and he is also authorized, in his discretion, to issue per-
mits for the construction, maintenance, and operation of
inlet and outlet canals and other structures, on such
plans as he may approve, for the diversion of the water
aforesaid: Provided, -That any lease or license so
granted shall be limited to the use of the surplus water
not required for navigation, and no structures shall be
built and no operation be conducted which shall in any
manner injure navigation, interfere with the operations
of the Government, or impair the usefulness of any im-
provement made by the Government for the benefit of
navigation; and the right of Congress to alter, amend,
or repeal the provisions of this paragraph is hereby
expressly reserved: Provided further, That before leas-
ing or licensing such water privileges, or issuing per-
mits for the construction and operation of such canals,
or otherwise disposing of any water power or privilege,
the Secretary-of War shall first advertise the same 1n
one or more daily papers at Nashville, for sixty days
immediately preceding, stating specifically the right or
privilege proposed to be leased or conveyed, with its
exact limitation, inviting bids for the sane, and he may,
in his discretion, then lease the same for a specific term
of years at so much per year, to be paid semiannually in
cash into the Treasury, and the Secretary of War shall
reserve the right to reject any or all bids. Act of June
18, 1902 (82 Stats., 331, 358), as amended by the Act of
June 28, 1902~ (32 Stats., 408). B
Riveabash 142. The Secretary of War is hereby authorized and
iver. Leases .
- of land and  empowered to grant leases or licenses for the use of the
water S0%¢" water power created by the government dam on.the
© 1909 sec. 9, v. Wabash River at Mount Carmel, Illinois, at such a rate,
- , p. 819, oy ), R )
and on such conditions, and for such periods of time, as
may seem to him just, equitable, and expedient; the said
leases or licenses to be limited to the use of the surplus
water not required for naviﬁation, and to a period not ex-
ceeding twenty years; and he is also empowered to grant
leases or licenses, not exceeding twenty years, for the oc-
cupation of such land belonging to the United States on
sald river as may be required %or mill sites or other in-
dustrial purposes not inconsistent ‘with the requirements
of navigation: Provided, That all moneys received under
such leases or licenses shall be deposited in the Treasury
of the United States, and an itemized statement thereof
shall accompany the annual report of the Chief of Engi-
neers. Sec. 9, dct of March 38,1909 -(35 Stats., 819).

MISCELLANEOUS PROVISIONS.

Dichwars e 143 Whenever the improvements provided for by this
11,1888 v. =~ act, or those which have heretofore been prosecuted by
25, p-425.  the United States, or may hereafter be und%rtaken, shail

be found to operate (whether by lock and dam or other- -

wise) as obstructions to the passage of fish, the Secretary
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of War may; in his discretion, direct and cause to be con-
structed practical and sufficient fishways, to be paid for
out of the %eneral appropriations for the streams on
which such fishways may be constructed.r See. 11, act
of August 11, 1888 (25 Stat. L., }25). . .

144. In order to make poss1b1e the economical future  Dams; pro-.

development of water power the Secretary of War, upon Tor power. "
recommendation of the Chief of Engineers, is hereby au- 101373 o
thorized, in his discretion, to provide in the permanent 233.
‘parts of any dam authorized at any time by Congress for
the improvement of navigation such foundations, sluices;
and other works, as may be considered desirable for the
future development of its water power. Sec. 12, Act of
July 25, 1912 (37 Stats., 233).. ’

145. Owners, agents, masters, and clerks of vessels ar- ( Gommercial
riving .at or departing from localities where works of _ Teb. 21,
river and harbor improvement are carried on shall fur- 18%1 v. 26, p.
nish, on application of the persons in local charge of the
works, a comprehensive statement of vessels, passengers,
freight, and tonnage. Sec. 2. Every person or persens
offending against the provisions of this act shall, for each
and every offense, be liable to a fine of one hundred dol-
lars, or imprisonment. not exceeding two months, to be
enforced in any district court in the United States within
whose territorial jurisdiction such offense may have been
committed. Act of February 21, 1891 (26 Stats., 766).

In the collection of statistics relating to tratﬁc, the (on
Corps of Engineers is directed to adopt a uniform system | 9{ gly 2
of classification for freight, and upon rivers or inland 223 P
waterways to collate ton-milage statistics as far as prac-
ticable. Act of July 25, 1912 (37 Stats., £23). )

146. The Secretary of Agriculture is hereby authorized st e,
and directed to examine, locate, and recommend for pur- i regulation

f streams.
chase such lands as in his judgment may be necessary to ° March 1,

the regulation of the flow of navigable streams, and to re- ggs> V° 36, p.
port to the National Forest Reservation Commission the
results of such examinations: Provided, That before any
lands are purchased by the National Forest Reservation
" Commission said lands shall be examined by the Geologi-
cal Survey and a report made to the Secretary of Agricul-
ture, showing that the control of such lands will promote

Classifica-

*Held (April, 1887), that under the acts appropriating money for the improve-
ment of the Columbia River, to be expended under the direction of the Secretary
of War, the Secretary, while authorized to make regulations for the prosecution
and protection of the works of improvement, was not empowered to require, by
such regulations, the removal of ﬁsh traps and pound nets as obstructions- to
navigation; -that it was not within the province of the Secretary of War to
determine what is or what may become an obstruction to navigation, and cause-
to be removed the one or prohibited the other by a mere order or regulation, in
the absence of authorlty glven by specific legislation of Congress. (Dig. J. A.
G., 782, c.)

A fish weir, so constructed as in a measure to obstruct the navigation of
navigable waters, can not legally be placed in such waters without the authority
of the Secretary of War, who, by section 7, act of September 19, 1890, is em- -
powered to grant permission for the purpose. And so of a boom desired to be
placed in a navigable river. (Ibid., 774, D 3.)
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or protect the navigation of streams on whose watersheds -
they lie. Sec. 6, Act of March 1,1911 (36 Stats., 962). .
i

. INJURIES BY GOVERNMENT VESSELS.

Claims for 147. Whenever any vessel belonging to or employed by

fhver and bar- the United States engaged upon river and harbor work
bor vessgie  collides with and damages another vessel, pier, or other
1910, sec 4. legal structure belonging to any person or corporation, -
S5 P2 the Chief of Engineers shall cause an immediate and
, thorough- examination to be made, and, if in his judg-
- ment, the facts and circumstances of the collision are
such as to make the whole or any part of the damage in-
flicted a proper charge against the United States, the
Chief of Engineers, subject to the approval of the Sec-
retary of War, shall have authority to adjust and settle
all claims for damages caused by such collision in cases
where the claim for damage does not exceed five hundred
dollars, and report the same to Congress for considera-
tion.* Sec. 4, Act of June 25, 1910 (36 Stats., 676).

Cuaprter 1X,

. . Par.
Mississippl River ~Commission.._ . ______ o ___l_____ . ____.__ 148-156
Establishment of . __ 148
Composition; compensation .___.._______________________.________ 149
Same —___._______ e e e e e 150
" Location of headquarters.__.__ o 151
Duties; SUrVeYS o e 152
Same; plans; estimates__ . _ .. o 153
Same; immediate works__ .- 154
Engineer officer as secretary... ... _______ .- 155
Annual report 156
Miscellaneous provisions respecting the Mississippi River_____ e 157-165
Material for improvements__________ e 157
Water gauges o o 158 .
Piers and CribS oo e 159
Soufh pass; SUIVeYS. . oo e e e —m 160
South and southwest passes; regulations._ . _______ 161
Same; definitionS. .. e 162
Head of Passes and Ohio River_._________ . ___ 163
Snag boats of upper MissisSSiPPI oo oo 164
Project; St. Paul to Minneapolis__..__ . _______________ 165
Establish- 148. A commission is hereby created, to be called “ The

ment. - 0. . - . . .
June 28,  Mississippi River Commission,” to consist of seven mem-

1879, v 2L D hers.  Act of June 28, 1879 (21 Stats., 37).

poompost. . 149. The President of the United States shall, by and
sation. with the advice and consent of the Senate, appoint seven

Sec. 2, -9%id. oommissioners, three of whom shall be selected from the

- Engineer Corps of the Army; one from the Coast and
Geodetic Survey, and three from civil life, two of whom

shall be civil- engineers. And any vacancy which may

1This statute gives limited authority to adjust and settle claims for torts
in the prosecution of river and harbor work. In other cases -there is no
authority to settle claims against the United States founded on tort. See Dig.
J. A. G, 242, 1V, and authorities cited in note.
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occur in the commission shall in like manner be filled by
the President of the United States; and he shall desig-
nate one of the commissioners appointed from the Engi-
neer Corps of the Army to be president of the commis-
sion. The commissioners appointed from the Engineer
~Corps of the Army and the Coast and Geodeti¢ Survey
-shall receive no other pay or compensation than is now
allowed them by law, and the other three commissioners
shall receive as pay and compensation for their services
each the sum of three thousand dollars per annum; and
the commissioners appointed under this act shall remain
in office subject to. removal. by the President -of the
United States. Sec. 2, {bid. .

150. From and after the date of the approval of this
Act the member of said commission appointed from the
Coast and Geodetic Survey shall receive the same annual
compensation as other civilian members of said commis-
sion, and the excess of said compensation over and above
the compensation he receives from the Coast and Geo-

(ki

Same.
June 25,
1910, sec. 1, v.
6, p. 658.

detic Survey shall be paid from the funds of said com-

mission. Sec. 1, Act of June 25, 1910 (36 Stats., 658).
151. The headquarters and general offices of said com-
mission shall be located at some city or town on the Mis-
sissippi River, to be designated by the Secretary of War,
and the meetings of the commission, except such as are
held on Government boats during the time of the semi-
annual inspection trips of the commission, shall be held

Location of
headquarters.

Feb. 18,
1901, v. 31, p.
792, .

at said headquarters and general offices, the times of said -

meetings to be fixed by the president of the commission,
who shall cause due notice of such meetings to be given
members of the commission and the public. Ae¢t of Feb-
ruary 18, 1901 (31.Stats., 792).

152. Tt shall be the duty of said commission to direct ve

and complete such surveys of said river, between the
Head of the Passes near its mouth to its head waters,
as may be in progress, and to make such additional sur-
veys, examinations, and investigations, topographical,
hydrographical, and hydrometrical, of said river, and
its tributaries, as may be déemed necessary by said com-
mission to carry out the objects of this act. And to
- enable sald commission to complete such surveys, ex-
aminations, and investigations, the Secretary of War
- shall, when requested by said commission, detail from

.the Engineer Corps of the Army such officers and men
as may be necessary, and shall place in the charge and

for the use of said commission such vessel or vessels and.

_such machinery and instruments as may be under his
control and may be deemed necessary. And the Secre-
tary of the Treasury shall, when requested by said -com-
mission, in like manner detail from the Coast and Geo-
detic Survey such officers and men as may be necessary,
and shall placein the charge and for the use of said com-
mission such vessel or vessels and such machinery and in-
struments as may be under his control and may be

Duties ; sur-

June §8,
1879, v. 21, p.
317. .
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déemed necessary. And the said commission’ may, with
v. the approval of the Secretary of War, employ such ad-
_ ditional force and assistants, and provide, by purchase
or otherwise, such vessels or boats and such instruments
and means as may be deemed necessary. Sec. 3, Aot of
June 28, 1879 (21 Stats., 37).
eudames plans, 153, Tt shall be the duty of said commission® to take
Sec. 4, ibid. into consideration and mature sich plan or plans and
estimates as will correct, permanently locate, and deepen
the channel and protect the banks of the Mississippi
River; improve and give safety and ease to the naviga-
tion thereof prevent destructive floods; promote and

facilitate commerce, trade, and the postal service; and

Report. when so prepared and matured, to submit to the Secretary

of War a full and detailed report of their proceedings:

and actions, and of such plans, with estimates of the cost
thereof, for the purposes aforesaid, to be by him trans-
mitted to Congress: Provided, That the commission shall
report in full upon the practicability, feasibility, and
probable cost of the various plans known as the jetty
" system, the levee system. and the outlet system, as Well as
upon such others as they may deem necessary.? Sec.
4, ibed.

*By act of July 5, 1884 (23 Stats. 144) the Missouri River Commission was
established; but said act was repealed by act of June 13, 1902 (32 Stats.
367). Held, that the duties of said Commission, composed partly of civilians,
related exclusively to certain work quite other thanh the establishing of harbor
lines:; that it was not therefore, as a body, subject to the directions of the
Secretary of War in the matter of establishing harbor lines. nor were the
civilian members subject individually to his orders; and that while they might
consent to establish such lines, it was preferable for the Secretary to cause such
work to be done through engineer officers of the Army. (Dig. J. A. G., 789 B.),

*The Mississippi River Commission derived no authority, from the statutes
relating to its functions, to make allotments of the moneys appropriated by
Congress for the rmprovements proposed. Its province is to indicate to Congress
what improvements are needed and how much ‘should be appropriated therefou.
It has no authority to disburse money appropriated. An allotment made by it
is to be treated by the Secretary of War as a recommendation only. The Secre-
tary may adopt the recommendation, but in the disbursement should not omit
any of the works specially designated by Congress in the appropriation act.
(Dig. J. A. G., 789, A.)

Held, that the maps prepared by the Mississippi Commission, under appropria-
tions-by Congress, may legally be disposed of at the discretion of the commis-
sion, it being evidently intended by Congress that the information therein con-
tained should be made public and circulated for the public use and.benefit.
(Ibid., 789, Al.)

Held (January, 1891), ‘that the allowances for the trave]mg expenses of the
clvilian members of the Mississippi and Missouri River commissions were not
regulated by any order of the War Department regulating the allowances of
civil employees of the military establishment, but were such as are fixed by
statute. They are not thus necessarily $4 per diem, since the statute law_ pro-
vides for the reimbursement of their actual necessary outlay, which may be
more or less than this allowance. (Ibid., 789, C.)

The salaries and traveling expenses of the members of the Mississippi River
Commission who are appointed from civil life (Congress having failed to make
a specific appropriation therefor) can not lawfully be defrayed out of the fund
for the Mississippi River improvement. The application of sueh fund to that
object would be inconsistent with section 3678, Revised Statutes. (XVIII Opin.
Att. Gen. 463.)

The traveling expenses of the three civilian members of the Mississippi River
Commission and of the member appointed from the Coast and Geodetic Survey

\
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154. The said commission may, prior to the' comple- Immediate
‘tion of all the surveys and examinations'contemplated = Sec. 5, ibid.
by this act, prepare and submit to the Secretary of War
plans, speciﬁcations and estimates of cost for such im-
mediate works as, in the judgment of said .commission, .
may constitute a part of the general system of ‘works
herein contemplated, to be by him transmitted to Con-
gress. Sec. 5, ibid.

155. The Secretqry of War may detail from the Engi- Detail of Fn-
neer Corps of the Army of the United States an officer to asgsecretal_'y:
act as secretary of said commission. Sec. 6, ibid. Sec. 6, dbid.

156. The Secretary of War shall cause the manuscrlpt Apnual re-
of the * * * reports of the Mississippi * * * Poe 11,
River commissions to be -placed in the hands of the 35>} 4_§ v
Public Printer on or before the fifteenth day of Oc-
tober in each year. * * * Sec. 8, act of August 11,

1888 (85 Stats., 424). '

include their actual traveling expenses only for all authorized travel on public
duty. (3 Dig. Dec. 2d Compt., par. 842.)

In making appropriations for the improvement of the Mississippi River, Con-
gress evidently contemplates that there shall be provided at public expense, on
the vessel transporting the members of the Mississippi River Commission on
their trips of inspection, such table comforts only as are generally provided by ~

. steamboat companies for the traveling public. (Ibid., par. 841.) "

When an appropriation is available for the payment of accounts for * salaries
and traveling expenses of the Mississippi River Commission, and for salaries
and traveling ‘expenses of assistant engineers, and for office expenses and con-
tingencies,” the following expeunses are properly payable therefrom under exist-
ing laws: (1) The salaries of the three members of the commission appointed
from civil life, at the rate of $3.000 each per annum, and of those only, the
salaries of the other members being otherwise provided for; (2) the salaries
of all civilian assistant engineers employed under the commission, but not that
of the secretary of the commission or of any other assistant engineer detailed
from the Corps of Engineers; (3) the actual traveling expenses only, for all
authorized travel on public duty, of the three civilian members of the commis-
sion and of the member appointed from the Coast and Geodetic Survey; (4) the
actual traveling expenses only, for all authorized travel oh public duty, of all
civilian assistant engineers employed under the commission; (5) the mileage
of the three members of the commission appointed from the Engineer Corps of
the Army, at the rate of 8 cents per mile, only under circumstances when mile-
-age is authorized by law, for all travel required of them by the commission per-
tinent to the objects for which it was constituted, travel so required being travel
under orders -within the meaning of section 2 of the act of July 24, 1876, chapter
226; (6) the mileage of the secretary of the commission and of-any other assist-
ant engineer detailed from the Corps of Engineers and employed under the com-
mission, at the rate of 8 cents per mile, only when mileage is authorized by law,
for all travel required of them by the commission pertinent to the objects for
which it was constituted; (7) the office expenses of the commission; (8) the
contingent expenses of the commission. (Ibid., par. 838.)

The salaries accruing to the civilian members of the Mississippi River Com-
missiou, during a period when the regular appropriation for their payment is not
available, can not legally be paid from funds appropriated for the improvement

. of the Mississippi River, unless provision is specifically made therefor'in the act
appropriating such funds. (Ibid., par. 839. .See, also, XVIII Opin. Att' .Gen.,
p. 463:)

* Vouchers in support of payments of mileage to officers of the Army belongmg
to or employed by the Mississippi River Commission should be accompanied by
orders for the Journeys performed or by other evidence that they were required
by the commission and were pertinent to the objects for which it was consti-
tuted. (3 Dig. Dec. 2d Compt., par 838.)
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MISCELLANEOUS PROVISIONS RESPECTING THE MISSISSIPPI - °
i RIVER. :

157. Whenever in the prosecution and maintenance of
the improvement of the Mississippi River and "other
rivers, harbors, and public works for which appropria- °
tions are herein made it becomes necessary or proper, in
the judgment of the Secretary of War, to take posses- . -
sion of material found on bars and islands within the
river banks, or other material lying adjacent or near to
the line of any of said works and needful for their prose-
cution or maintenance, the officers in charge of said

. works may, when they can not agree as to the price with

the owners thereof, in the name of the United States
take possession of and use the same after first having
paid or secured to be paid the value thereof, which may
have been ascertained in the mode provided by the laws
of the State wherein such property or material lies:
Provided, however, That when the owner of such prop-
erty or material shall fix a price for the same which 1in

" the opinion of said officer in charge, shall be reasonable,

he may take the same at such price without further
delay. The Department of Justice shall represent the
interests of the United States in.the legal proceedings .
under this act. Sec. 6, act of July 6, 1884 (23 Stats.,
48). ~ . : ' ‘
158. The Secretary of War is hereby authorized and
directed to_have water gauges established, and daily ob-

o8, servations made of the rise and -fall of the Lower Mis-

sissippi River and its chief tributdries, at or in the vicin-
ity of Saint Louis, Cairo, Memphis, Helena, Napoleon;

- Providence, Vicksburgh, Red River Landing, Baton

Rouge,-and Carrollton, on the Mississippi, between the
mouth of the Missouri and the Gulf of Mexico; and at or

in the vicinity of Fort Leavenworth, on. the Missouri;

Rock Island, on the Upper Mississippi; Louisville, on
the Ohio; Florence, on the Tennessee; J acksonport, on.
the White River; Little Rock, on the Arkansas, and-
Alexandria, on the Red River, and at such other places as

the Secretary of War may deem advisable. The expendi-

ture for the same shall be made from the appropriation
for 'the improvement of rivers and harbors, but the an-
nual cost of the observations shall not exceed the sum of .

- five thousand dollars. Sec. 6252, R. 8.

Plers and-
by

ribs.

Mar. 3, 1873,
c. 278, v. 17,
p. 606 ; May 1,
1882, v. 22, p.
52

-H'Sec. 5254,
R. S, -

Ci

159. The owners of sawmills on the Mississippi River
and the Saint Croix River in the States of Wisconsin and
Minnesota .are authorized and empowered, under the di-
rection of the Secretary of War, to construct piers or
cribs in front of their mill property on the banks of the -
river, for the protection of their mills and rafts against
damage by floods and ice: Provided, however, That the
piers or cribs so constructed shall not interfere with or
obstruct the navigation of the river. And in case any _
pier or crib constructed under authority of this section

Ve
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shall at any time and for any cause be found to obstruct
the navigation «of the river the Goevernment expressly re-
serves the right to remove or direct the removal of it at
the cost and expense of the owners thereof. Sec. 5254,
RB. 8.5as amended May 1, 1882 (22 Stats., 58). ~ ‘

1160. For the purpose of securing the uninterrupted ex- ( Surveys at’
aminations and surveys at the South Pass of the Missis- _Sec, 4, Aug.
sippl River, as provided for in the act of March third,%’ Il,?i%f‘ :
- eighteen hundred and seventy-five,' the Secretary of Appropria-

War, upon the application of the Chief of Engineers, is manent. P

hereby authorized to draw his warrant or requisition

from time to time upon the Secretary of the Treasury for

such sums as may be necessary to do such work, not to

exceed in the aggregate for each year the amount appro-

priated in this act for such purpose: Provided, however,

That an itemized statement of said expenditures shall ac-

company the Annual Report of the Chief of Engineers.?

‘Sec. 4, act of August 11, 1888 (25 Stats., 424).

161. The Secretary of War be, and is hereby, author- . Beeuiations
ized to make such rules and regulations for the naviga- of South .and
tion of the South and Southwest passes of the Mississippi pases o>

* River as to him shall seem necessary or expedient for the ,,5¢% A

purpose of preventing any obstruction to the channels 25, p. 424,

through said South and Southwest passes and any injury 1915, v 3¢

to the works therein constructed. Sec. 5, act of August® §52 .
11, 1888 (25 Stats., 424) as amended by Sec. 5, act of 3, 1909,v. 35,

March 8, 1909 (35 Stats., 818). p. 818.

162. The-term “South and Southwest passes,” as g South and.
herein employed, shall be construed as embracing the passes defined.
entire extent of channel between the upper ends of the violaei%?q;yofor
works at the 'head of the pass and the outer or sea ends "§3tions.
of the jetties at the entrance from the Gulf of Mexico;
and any willful violation of any rule or regulation made
by the Secretary of War in pursuance of this act shall
be deemed a misdemeanor, for which the owner or

. owners, agent or agents, master or pilot of the vessel so
offending shall be separately or collectively responsible,
and on ‘conviction thereof shall be punished by a fine of
not less than one hundred dollars nor exceeding five
hundred dellars.or by imprisonment not exceeding three
months, or by both fine and imprisonment, .at the discre-
tien of the court.® /7bid.

163. Any funds which have been, or may hereafter be, pHead of
appropriated by Congress for improving the Mississippi Ohio River. '
River between the Head of the Passes and the mouth of v.34, p. 208.
the Ohio River, and which may be allotted to levees,

. may be expended, under the direction of the Secretary
of War, in accordance with the plans, specifications, and

118 Stats., 464. . )

? Statutory provision for the termination of the agreement with the late
James B. 'Hads.for the maintenance of a channel through the South Pass was
made in ‘section -8 of the act of June 6, 1800 (31 Stats., 584).

®:See also section 3, act of September 19, 1890 (26 Stats., 452).

5979°—H. Doc. 1491, 62-3, vol 3—6
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recommendations of the Mississippi River Commission,

- as approved by the Chief of Engineers, for levees upon

Snag boats,
Upper Missis-
slpézi River.

ec. 7, Aug.
11, 1888, v.
25, p. 424,

Appropria-
tion for, made
permanent.

Project;
Saint Paul to
Minneapolis.

June 25,
1910, v. 36, c.
659.

any part of said river between the Head of thc Passes
and Cape Girardeau, Missouri. Act of June 4, 1906 (34
Stats., 208). - A

164. For the purpose of securing the uninterrupted
work of operating snag boats on the Upper Mississippi
River, and of removing snags, wrecks, and other obstruc-
tions in the Mississippi River, the Secretary of War,
upon the application of the Chief of Engineers, is here-
by authorized to draw his warrant or requisition from'
time to time upon the Secretary of the Treasury for
such sums as may be necessary to do such work, not to
exceed in the aggregate for each year the amounts appro-
priated ‘in this act for such purposes: Provided, how-
ever, That an itemized statement of said expenses shall
accompany the Annual Report of the Chief of Engineers.
Sec. 7, act of August 11,1888 (25 Stats., 424).

165. The modified project recommended by the Chief
of Engineers in his report dated March third, nineteen
hundred and ten, printed in House Document Numbered
Seven hundred and forty-one, Sixty-first Congress,
second session, is-hereby adopted, and all future work
on said improvement shall be prosecuted in accordance
therewith: Provided, That in the making of leases for

. water power a reasonable compensation shall be secured *

to the United States, and the rates as fixed shall be sub-
ject to revision by Congress. Sec. 1, act of June 25,
1910 (36 Stats., 659).

CHAPTER X.

. Par.
International Waterways Commission_ ____.________._.______:_ s 166, 167
Establishment and duties__ - _ 166
Retired officers eligible for duty 167
merstaklish- - 166. That the President of the United States is hereby

ties.

June 13,
1902, v. 32, p.
373.

requested to invite the Government of Great Britain to
join in the formation of an international commission, to '
be composed of three members from the United States
and three who shall represent the interests of the Domin-
ion of Canada, whose duty it shall be to investigate and
report upon the conditions and uses of the waters adja-
cent to the boundary lines between the United States and
Canada, including all of the waters of the lakes and
rivers whose natural outlet is by the River Saint Law-
rence to the Atlantic Ocean; also upon the maintenance
and regulation of suitable levels; and-also dpon the ef-
fect upon the shores of these waters and the structures
thereon, and upon the interests of navigation, by reason
of the diversion of these waters from or change in their
natural flow; and, further, to report upon the necessary
measures to regulate such diversion, and to make such
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recommendations for improvements and regulations as
shall best subserve ‘the interests of navigation in said
waters. The said commissioners shall report upon the
advisability of locating a dam at the outlet of Lake Erie,
with a view to determining whether such dam will benefit
navigation, and if such structure is deemed advisable,
shall make recommendations to their respective Govern-
ments looking to an agreement or treaty which shall pro-

‘vide for the construction of the same, and they shall make

an estimate of the probable cost thereof. The President,
in selecting the three members of said Commission who
shall represent the United States, is authorized to appoint
one officer of the Corps of Engineers of the United States
Army, one civil engineer well versed in the hydraulics
of the Great Lakes, and one lawyer of experience in
questions of international and riparian law, and said
Commission shall be authorized to employ such persons
as it may deem needful in the performance of the duties
hereby imposed; and for the purpose of paying the ex-
penses and salaries of said Commission the Secretary of
War is authorized to expend from the amounts hereto-
fore appropriated for the Saint Marys River at the Falls,
the sum of twenty thousand dollars, or so much thereof
as may be necessary to pay that portion of the expenses
of said Commission chargeable to the United States. See.

4y Aot of June 13, 1902 (32 Stats., 373).

167. ‘And retired officers of the Corps of Engineers of geave aioits:

© the United States Army shall be eligible for service on _ June 50

said commission. Act of June 30, 1906 (34 Stats., 697). doro T o P

CuartEr X1
- - . Par.
International Joint Commission____._______________________ . ______ - 168, 169
Establishment and compesition. . __ . ____________ o __. 168
Powers and duties_____..___________________________ ________ 169

168. The High Contracting Parties agree to establish Bstablish-
and maintain an International Joint Commission of thesition, -
United States and Canada composed of six commission- ramt e tn
ers, three on the part of the United States appointed by Great Britain,
the President thereof, and three on the part of the United = °.* )
Kingdom appointed by His Majesty on the recommenda-

tion of the Governor in Council of the Dominion of

‘Canada. Article VII of the Treaty with Great Britain

“pelating to boundary waters between the United States

and Canada”, of January 11, 1909, proclaimed May 13,

1910 (36 Stats., 2448). : . Powers and
169. This International Jeint Commission shall have duties,

_jurisdiction?® over and shall pass upon all cases involv- i AL

‘! Under Articles IX and X of the Treaty the Commission has jurisdiction over
any other questions or matters of difference arising between' the parties in-
volving the rights, obligations. or interests of either in relation to the other or
to the inhabitants of the other along the common frontier between the United
States and the Dominion of Canada. :
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ing the useor obstruction or diversion of the waters with -
respect to which under Articles IIT and IV ‘of this treaty
the approval of this Commission is required, and in
passing upon such cases the Commission shall be gov-
erned by the following rules -or principles which. are
adopted by the High Contracting Parties for this pur-

ose: .
The High Contracting Parties shall have, each on its
own side of the boundary, equal and similar rights in
the use of the waters hereinbefore defined as boundary
waters. ' v

The following order of precedence shall be observed
among the various uses enumerated hereinafter for these
waters, and no use shall be permittéd which tends ma-
terially to eonflict with or restrain any other use which
is given preference over it in this order -of precedence.

1) Uses for domestic and sanitary purposes;
-22) Uses for navigation, including the service of

‘canals for the purposes of navigation;

(3) Uses for power and for Irrigation purposes.

The foregoing provisions shall not apply to or disturb
any existing uses of boundary waters on either side of ‘the
boundary.

The requirement for an equal division may in the dis-
cretion of the Commission be suspended in cases of tem-
porary diversions along boundary waters at points where
such equal division can not be made advantageously on

account of local conditions, and where such diversion

does not diminish elsewhere the amount available for use
on the other side. . .

The Commission in its discretion may make its ap--
proval in any case conditional upon the construction of
remedial or protective works to compensate so far as pos-
sible for the particular use or diversien proposed, and in
such cases may require that suitable and adequate pro-
vision, approved by the Commission, be made for the
protection and indemnity against injury of any interests
on either side of the boundary.

In cases involving the elevation of the natural level
of waters on either side of the line as a result-of the con-
structien or maintenance on the other side of remedial or
protective works or dams or other obstructions in bound-
ary waters or in waters flowing therefrom or in waters
below the boundary in rivers flowing across the boundary,
the Commission shall require, as a condition of its ap-
proval thereof, that suitable and adequate provision,
approved by it, be made for the pretection and indem-
nity of all interests on the other side of the lime which

-may be injured thereby.

The majority of the Commissioners shall have power
to render a decision. In case the Cominission is evenly
divided upon any question or matter presented to it for.
decision, separate reports shall be made by the Commis-
sioners on each side to their own Government. The High
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Contracting Parties shall thereupon endeavor to agree
upon an adjustment of the question or: matter of differ-
- ence, and if an agreement is reached between ‘them, it
shall ‘be reduced to writing in the form of a protocol,
and shall be communicated to the Commissioners, who.
shall take such further proceedings as may be necessary
to carry out such atrreement Lbid, Article VIII,

Cuarrer XIT.

Congress of \’amgatlon

85

Par.
170

 170. The sum of three thousand doll(ns a year is_ Support and
maintenance,

. hereby appropriated, out of any money in the Treasury June 28,
not otherwise approprlated for the support and mainte- 13
nance of the permanent international commission of the
congresses of mavigation and for the payment of the
actual expenses of the properly accredited national dele-
gates of the United States to the meetings of the con-
gresses and of the commission; and that the Secretary of
War be, and is hereby, authorized to draw his warrant
each year upon the Secretary of the Treasury for such
sum, not to exceed three thousand dollars, as may in his
opinion be proper to apply to the purposes above men-
tioned, and that the sald sum shall be disbursed under
such reO'ulatlons as may be prescribed by the Secretary
of War , R
The national delegates aforesaid from the. United
States shall serve without compensation, but. shall be
reimbursed for their actual expenses incurred while
traveling to and from the meetings, and while in attend-
ance thereon, from the funds herein appropriated and
. authorized to be.expended. Act of June 28, 1902 (32 °
Stats., 485).

CuarteEr XIII.

1902, v. 32, p.

California Débris Commission .. 171203
TEstablishment; eomposition. 171
Organization; compensation.__ _____ . ___________________ . ___ 172
Jurisdietion of o 173
PDUties _ e 174
Surveys; inspections____________________... e 175
Condition of navigable channela ___________________________________ 176
Annual report o 177
Hydraulic mining defined. ..l 178
Same; petition toengagein__._______________ _________________. 179

+Same.; contents of petition______ e e e 180
Same; joint petition_ _______ . o 181
’Sa-me; notice ; publication; hearing. . 182
Commission to decide within thirty days- oo~ e ———— 183
Plans of work. e %%

Opening of work; conditions .- P
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. . .

California Débris Commission—Continued. - FPar.
Apportionment of expenses of construction__ . _________ 186
Limits of débris washed away_ . ______________________ - 181
Modification of orders_ . ________________ [ U 188
Forfeiture of privilege e o e 189
Inspection of mines. e 190
Use of public 1ands, etC. . i 191
Injury to works; penalty_..______________ e e e e 192
Violations of statute; penalty______ e~ 193,
Tax On gross ProCeeds ..o e 194
Débris fund created; expenditure__ .. 195
Consultation with State Commission_______________ . ________ ‘196
Expenditures for restraining works.. ... __ o _____ -197
Impounding dams, ete_ .. __ e 198
Treasury to receive funds from State_ . . _____ 199
Use of State appropriations. ... 200

C8ame; COMEIACS o e 201

* Work by hired labor__ . __ e 202
Mileage of commissioners. ... 203,
masyRblise- 171. A commission is hereby created, to be known as
sition. the California Débris Commission, consisting of three

V.

M L et members. The President of the United States shall, by

and with the advice and consent of the Senate, appoint
" the commission from officers of the Corps of Engineers, -
United States Army. Vacancies occurring therein shall
be filled in like manner. It shall have the authority and
exercise the powers hereinafter set forth, under the super-
vision of the Chief of Engineers and direction of the
Secretary of War.r Act of March 1, 1892 (27 Stats.,507).

tooreaniza. . 172. Said commission shall organize within thirty days
sation.  _ after its appointment by the selection of such officers as
Sec. 2, bid.

'may be required in the performance of its duties, the
same to be selected from the members thereof.. The mem-
bers of said commission shall receive no greater compen-
sation than is now allowed by law to each, respectively,
as an officer of said Corps of Engineers. - It shall also

Regulations. adopt rules and regulations, not inconsistent with law, to

govern its deliberations and prescribe the method of
procedure under the provisions.of this act. Sec. 2, ibid.

Jurisdiction.  173. The jurisdiction of said commission, in so far as,

the same affects mining carried on by the hydraulic
process, shall extend to all such mining in the territory
drained by the Sacramento and San Joaquin river sys-

Injurious  tems in the State of California. Hydraulic mining, as
hydraulic min- ’

ing

Sec. 3. ibid.

prohibited. defined in section eight hereof, directly or indirectly in-
juring the navigability of said river systems, carried on in
said territory other than as permitted under the provi-
sions of this act 1s hereby prohibited and declared unlaw-
ful. Sec. 8, ibid.

! The act of June 14, 1880 (21 Stats., 196), required the Secretary of War to
cause such surveys, etc., to be made as would enable a scheme to be devised to
prevent further injury to the navigable waters of California, due to the deposit
in the same of débris from the mines.

The members of the California Débris Commission do not hold civil office
within the meaning of section 1222 of the Revised Statutes, nor does section -
1224 of the Revised Statutes necessitate their withdrawal from the Engineer

Corps. (XX Opin. Att. Gen., 604.)
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. 174. Tt shall be the duty of said commission to mature
and adopt such plan or plans, from examinations and sur-
veys already made amf from such additional examina-
tions and surveys as it'may deem necessary, as will im-
prove the navigability of all the rivers comprising said
systems, deepen their channels, and protect their banks.
Such plan or plans shall be matured with a view of mak-
_ ing the same effective as against the encroachment of and
,damage from débris resulting from mining operations,
natural erosion, or other causes, with a view of restoring,

87

Duties.
Sec. 4, $bid.

as near as practicable and the necessities of commerce -

" and navigation demand, the navigability of said rivers
to the condition existing in eighteen hundred and sixty,
and permitting mining by the hydraulic process, as the
term is understood in said State, to be carried on, pro-
vided the same can be accomplished without injury to
the navigability of sald rivers or the lands adjacent
thereto. Sec. 4, tbid.

175, It shall further examine, survey, and determine
the utility and practicability, for the purposes herein-
after indicated, of storage sites in the tributaries of said
rivers and .in the respective branches of said tributaries,
or in the plains, basins, sloughs, and tule and swamp
lands adjacent to or along the course of said rivers, for
the storage of débris or water or as settling reservoirs,
with the object of using the same by either or all of these
methods to aid in the improvement and protection of said
navigable rivers by preventing deposits therein of débris
resulting from mining operations, natural erosion, or
other causes, or for affording relief thereto in flood time
and providing sufficient water to maintain scouring force
therein in the summer season; and in connection there-
_with to investigate such hydraulic and other mines as are
now or may have been worked by methods intended to
restrain the débris and material moved in operating such
mines by impounding dams, settling reservoirs, or other-
wise, and in general to make such study of and researches
in the hydraulic mining industry as science, experience,
and engineering skill may suggest as practicable and usé-
ful in devising a method or methods whereby such mining
may be carried on as aforesaid. Sec. 4, ibid.

176. The said commission shall from time to t1me note
the conditions of the navigable channels of said river sys-
tems, by cross-section surveys or otherwise, in order to
ascertain the effect therein of such hydraulic mining oper-
ations as may be permitted by its orders and such as is
caused by. erosion, natural or otherwise. Sec. 8, ibid.

177. Said commission shall submit to the Chief . of

Engineers, for the information of the Secretary of War, ™

on-or before the fifteenth day of November of each year, a

report of its labors and transactions, with plans for the
construction, completion, and preservation of the public
works outlined in this- act, together with estimates of the
cost thereof, stating what amounts can be profitably ex-

Surveys, in.
spections, etc. ’
Sec. 5, bid.

Condition of
navigable
channels.

Sec. 6, €bid.

Annual re-
ort.
Sec. 7, $bid.
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‘pended thereon each year. The Secretary of War shall
therenpon submit saime to Congression or béfore the meet-
‘ing thereof. Sec. 7, 4bid. o o
mimgorapie 178, For the purposes of this act “ hydraulic mining”
fined. .~ and “ mining by the hydraulic process,” are hereby de-
o, See.8,4bid- lared to have the meaning and application given to said
terms in sald State. Sec. 8, 7bid. oo .
179. The individual proprietor or proprietors, or in -
Sec. 9, ibid. ecase of a eorporation its manager or agent appointed for
that purpose, owning mining ground in the territory in’
the State of California mentioned in section three hereof, -
which it is desired to work by the hydraulic process, must
file with said commission a verified petition, setting forth:
such facts as will comply with law and the rules pre-
, seribed by said commission. Sec. 9, ¢bid. ~
Lontents of  180. Said petition shall be accompanied by an instru-
P®Sec. 10, iviae. ment duly executed and acknowledged, as required by the
law of the said State, whereby the owner or owners of
~ such mine or mines surrender to the United States the
right and privilege to regulate by law, as provided in this
act, or any law that may hereafter be enacted, or by such
rules and. regulations as may be preseribed by virtue.
- thereof, the manner and method in which the débris
resulting from the working of said mine or mines shall be
restrained, and what amount shall be produced there-
from; it being understood that the surrender aforesaid
- shall not be construed as in any way afleeting the right of
such owner or owners to operate said mine or mines by
‘any other process or method now:in use in said State:
Provided, That they shall not interfere with the navi-
‘gability of the aforesaid rivers. Sec. 10, ibid.
ﬁoioi‘gltl»eggﬂ- - 181. The owners of several mining claims situated so
claims_require 85 to require a common dumping ground or dam or other
Gumping = restraining works. for the débris issuing therefrom in
ground. i ON€ or more sites may file a joint petition setting forth
©77 7 such facts in addition to the requirements of section nine
hereof; and where the owner of a hydraunlic mine or
owners of several such mines have and use common
dumping sites for impounding débris or as settling reser-
voirs, which sites are located below the mine of an ap-
plicant not entitled to use same, such fact shall also be
stated in said petition., Thereupon the same proceedings
shall be had as provided for herein. Sec. 11, ibid.
Hengoe; pub 182, A notice, specifying briefly the contents of said
Ings. o g PECIIOD and fixing a time, previous to which all proofs
vee 15 D% are to be submitted, shall be published by said com-
mission in some newspaper or newspapers of general:
circulation 1n the communities interested in the matter
set forth therein. If published in a daily paper such
publication shall continue for at least ten days; if in a”
weekly paper, in at least three issues of the same. Pend-
ing publication thereof said commission or a committee
thereof shall examine the mine and premises descéribed
in such petition. On or before the time so fixed: all

Petition to
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parties interested,,either as petitioners or, contestants,
whether miners or agriculturists, may file affidavits,
plans, and ‘maps in support of their respective claims.
Further hearings, upon notice to all parties of record,
may be granted by the commission when necessary. Sec.
12, ibid. : ' '

183. In case a majority of the members of said Com- Fayoranle
mission, within thirty days after the time so fixed, con- Sv‘i‘éifi‘,‘j“fhirty
cur in the decision 1n favor of the petitioner or peti-dags . ..
tioners, the said commission shall thereupon make anweb. 37, 1907,
‘order directing the methods and specifying in detail the% 3% P- 1002
manner in which operations shall proceed in such mine
or mines; what restraining or impeunding works, if any,
if facilities therefore can be found, shall be built and
maintained; how and of what material; where to be
located; and in general set forth such further require-
ments and safeguards as will protect the public interests
and prevent injury to the said navigable rivers and the
lands adjacent thereto, with such further conditions and
limitations as will observe all the provisions of this Act
in relation to the working thereof and the payment of
taxes on the gross proceeds of the same: Provided, That
all expense incurred in complying with said order shall
be borne by the owner or owners of such mine or mines;

And provided further, That where it shall appear to
sald commission that hydraulic mining may be earried
~on without injury to the navigation of said navigable
rivers and the lands adjacent thereto, an order may be
made authorizing such mining to be carried on without
requiring the construction of any restraining or im-
pounding works or any settling reservoirs: Aad pro-
wided also, That where such an order is made a license
to mine, no taxes provided for herein on the gross pro-
ceeds of such mining operations shall be collected. Sec.
18, ¢bid., as amended February 27, 1907 (34 Stats., 1002). =

"184. Such petitioner or petitioners must, within a rea- Plans of
. sonable time, present. plans and speeifications of all works = sec. 14, iid.
required to be built in pursuance of said order for exami-
nation, correction, and approval by said commission; and  Commence
thereupon work may immediately commence thereon un-" Supervision. '
der the supervision of said commission or representative
thereof attached thereto from said Corps of Engineers,
who shall inspect same from time to time. Upon comple- Coempletion.
tion thereof; if found in.every respect to meet the require- '
ments of the said order and said approved plans and o
specifications, permission shall thereupon be- granted to, Fermission
the owner or owners of such mine or mines to commencemining.
mining operations, subject to the conditions of said order
" and the provisions of this act. Sec. 14, ibid.

. 185. No permission granted to a mine owner or owners ,Ope"ing of
under this act shall take effect, so far as regards the work- tons. o i,
ing of a mine, until all impounding dams or other re- o= "
straining works, if any are prescribed by the order grant-
ing such permission, have been completed, and until the
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impounding dams or other restraining works or settling
reservoirs provided by said commission have reached such
a stage as, in the opinion of said commission, it is safe
to use the same: Provided, however, That if said commis-
sion shall be of the opinion that the restraining and other
works already constructed at the mine or mines shall be
sufficient to protect the navigable rivers of said systems
and the work of said commission, then the owner or own-
ers of such mine or mines may be permitted to commence
operations.! Sec. 15, ibid.

186. In case the joint petition referred to inh section
eleven hereof is granted, the commission shall fix the re-
spective amounts to be pald by each owner of such mines
toward providing and building necessary impounding
dams or other restraining works. In the event of a peti-
tion being filed after the entry of such order, or in case
the impounding dam or dams or other restramlng works
have already been constructed and accepted by sald com-
mission, the commission shall fix such amount as may be
reasonable for the privilege of dumping therein, which
amount shall be divided between the original owners of
such impounding dams or other restraining works in
proportion to the amount respectlvely paid by each party
owning same. The expense of maintaining and protect-
ing such joint dams or works shall be divided among
mine owners using the same in such proportion as the
commission shall determine. In all cases where it is
practicable, restraining and impounding works are to be
provided, constructed, and maintained by mine- owners
near or below the mine or mines before reaching the main
tributaries of said navigable waters. Sec. 16, ibid.

187. At no time shall any more débris be permitted to
be washed away from any hydraulic mine or mines situ-
atéd on the.tributaries of said rivers and the respective
branches of each, worked under the provisions of this act,.
than can be unpounded within the restraining works
erected. Sec. 17, ibid.

188. The said commission may at any time, when the
condition of the navigable rivers or when the capacities

owners or such as may be provided by Government au-
thority require same, modify the order gra,ntma the privi-
lege to mine by the hydraulic mining process so as to
reduce amount thereof to meet the capacities of the facili-
ties then in use, or if actually required in order to protect
the navigable rivers from damage, may revoke same until
the further notice of the commission. Sec. 18, ibid.

*The act of March 1, 1893 (27 Stats., 507), requiring certain conditions pre-
cedent to be performed by persons desiring to engage in hydraulic mining in the
territory comprised in the Sacramento and San Joaquin river systems, is to be

construed as
plication has
the act. (U.

entirely prohibiting hydraulic mining in said territory until ap-
been made and permission given in accordance with the terms of
8. v. North Bloomfield Gravel Mining Co., 81 Fed. Rep., 243.)
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189. An intentional violation on the part of a mine , Forfelture
owner or owhers, company or corporation, or the agents conditions.
or employees of either, of the conditions of the order Se* 1% ®id.
granted pursuant to section thirteen, or such modifica- '
tions thereof as may have been made by said commission,

‘shall work a forfeiture of the privileges thereby con-

ferred, and upon notice being served by the order of said
commission upon such owner or owners, company or cor-

poration, or agent in charge, work shall immediately

cease. Said commission shall take necessary steps to

enforce its orders in case of the failure, neglect, or refusal _Enforcement
of such owner or owners. company or corporation, or °' °rér® et
‘agents thereof, to comply therewith, or in the event of

any person or persons, company or corporation working

by said process in said territory contrary to law. Sec. 19,

ibid. :

190. Said commission, or a.committee therefrom, or Inspection of
officer of said corps assigned to duty under its orders,” See 20, wid.
shall, whenever deemed necessary, visit said territory and
“all mines operating under the provisions of this act. A
report of such examination sh:ﬁl be placed on file. Sec.

20, ibid. he <. b : .

191. The said commission is hereby granted the right, Use of pub.
to use any of the public lands of the Uni%fad States, or any material. ,m.]d
rock, stone, timber, trees, brush, or material thereon or Se¢¢ b ik
therein for any of the purposes of this act; and the Sec-
retary of the Interior is hereby authorized and requested,
after notice has been filed with the Commissioner of the
General Land Office by said commission, setting forth-
what public lands are required by it under the authority
“of this section, that such land or lands shall be withdrawn
from sale and entry under the laws of the United States.

Sec. 21, ibid. '

192. Any. person or persons who willfully or mali-, Willtulin -
ciously injure, damage, or destroy, or attempt to injure pens‘:ilfy.o o
damage, or destroy any dam or other work erected under Se¢- 22 iid.
the provisions of this act for restraining, impounding, or -
settling purposes, or for use in connection therewith, shall
be guilty of a misdemeanor, and upon conviction thereof
shall be fined not to exceed the sum of five thousand dol-
lars or be imprisoned not to exceed five years, or by poth
such fine and imprisonment in the discretion of the court.

Sec. 22, ibid.

193. And any person or persons, company Or corpora-  Mining in
tion, their agents or employees, who shall mine by the ,‘,’;‘;‘Sggﬁaﬁfy,
hydraulic process directly or indirectly injuring the navi- %
gable waters of the United States, in violation of the pro-
visions of this act, shall be guilty of a misdemeanor, and
upon conviction thereof shall be punished by a fine not
exceeding five thousand dollars or by imprisonment not
exceeding one year, or by both such fine and imprison-
ment in the discretion of the court: Provided, That this
section shall take effect on the first day of May, eighteen
hundred and ninety-three. 7bid.

)
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Tax on gross 1 . 1 1ss1
o & 194. Upon the construction by the said commission of

hydraulic dams or other works for the detention of débris .from
miges: 23, ivig, hydraulic mines and the issuing of the order provided for
by this act. to any individual, company, or corporatien to
work any-mine or mines by hydraulic process, the indi-
vidual, company, er corporation operating thereunder
working any mine or mines by hydramlic process, the,
débris from which flows into or 1s in whole or in part
restrained by such dams or other works erected by said
+ . commission, shall pay a tax of three per centum on the
gross proceeds of his, their, or its mine so worked ; which
tax of three per centum shall be ascertained and paid in
accordance with regulations to be adopted by the Secre-
tary of the Treasury, and the Treasurer of the United
States is hereby authorized to receive the same. Sec. 23,
thid.

IS e 195, All sums of money paid into the Treasury under
. goEpendi - this section shall be set apart and credited to a fund to
same. be known. as the “ Débris fund,” and shall be expended
Tbid. by said commission under the supervision of the Chief of
Engineers and direction of the Secretary of War, in
addition to the appropriations made by law, in ‘the con-
struction and maintenance of such restraining works
and settling reservoirs as may be proper and necessary:
Provided, That said commission is hereby authorized to
receive and pay into the Treasury from the owner or
owners of mines worked. by the hydraulic process, to
whom permission may have been granted so to work
-under the provisions hereof, such money advances as
may be offered to aid in the construction of such im-
pounding dams or other restraining works, or settling
reservoirs, or sites therefor, as may be deemed necessary
by said commission to protect the navigable channels of
said river systems, on condition that all moneys so ad-
vanced shall be refunded as the said tax is paid into the
said débris fund: And provided  further, That in no
event shall the Government of the United States be held
liable to refund same except as directed by this seetion.

Ibid. ' '
wisonsultation  196. For the purpose of securing harmony of action
commission.  and economy in expenditures in the work to be done by
Sec. 24, 1bid. the United States and the State of California, respec-
tively, the former in its plans for the improvement and
protection of the navigable streams and to prevent the
depositing of mining débris or other materials within
\ the same, and the latter in its plans authorized by law
for the reclamation, drainage, and protection of its
lands, or relating to the working of hydraulic mines, the
said commission 1s empowered to consult thereon with a
commission of engineers of said State, if authorized by
said State for said purpose, the result of such conference
to be reported to the Chief of Engineers of the United
States Army, and if by him approved shall be followed
by said commission. Sec. 24, tbid. : '
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197. Said commission, in order that such material as Pxpenditures
is now or may hereafter be lodged in the tributaries of ing works, -
the Sacramento and San Joaquin river systems, result- % o5, iia.
ing from mining operations, natural -erosion, or other
causes, shall be prevented from injuring the said navi-
gable rivers or such of the tributaries of either as may
be navigable and the land adjacent’ thereto, is hereby
directed and empowered, when apprepriations are made
therefor by law, or suflicient money is deposited for that -
purpose in said débris fund, to build at such points above
the head of navigation in said rivers and on the main
tributaries thereof, -or branches of such tributaries, or at
any place adjacent to the same which, in the judgment
of said commission will effect said object (the same to be:
of such material as will insure safety and permanency),
such restraining or impounding dams and settling reser- -
voirs, with such canals, locks, or other works adapted
and required to complete same. Sec. 25, ibid.

198. The recommendations contained in KExecutive Recommenda-
Document Numbered Two hundred and sixty-seven, tions adopted
- Fifty-first Congress, second: session, and Executive Docu- Pasis of opera-
ment Numbered Ninety-eight, Forty-seventh Congress, . Impounding
first session, as far as they refer to impounding dams, or %5, °*
other restraining works, are hereby adopted, and the
same are directed to be made the basis of operations.

The sum of fifteen thousand dollars is hereby appro-
priated, from moneys in the Treasury not otherwise ap-
propriated, to. be immediately available, to defray the
expenses of said commission. Ibid. .

199. The Treasurer of the United States is hereby Treasury to
authorized to receive from the State of California, appropriated
through the débris commission of said State, or other ™;5iate ooq
officer thereunto duly authorized, any and all sums of v- 29, p. 232.
money that have been, or may hereafter be, appropriated !
by said State for the purposes herein set forth. And said
sums when so .received are hereby. appropriated for the
purposes above named, to be expended in the manner
above provided. . Act of June 8, 1896 (29 Stats., 232).

200. For the purpose of carrying out the following pro- _Use of State
vision of the river and harbor act of eighteen hundred and Py 1. 1898,
ninety-six: “ For the construction of restraining barriers ¥ 30 p- 631-
for the protection of the Sacramento and Feather rivers
in California, two hundred and fifty thousand dollars,
such restraining barriers to be constructed under the di-
rection of the Secretary of War in accordance with the
recommendations of the California Débris Commission,
pursuant to the provisions of and for the purposes set
forth in section twenty-five of the act of the Congress of
the United States entitled, ‘An act to create the Cali-
fernia Débris Commission -and regulate hydraulic mining
in the State of California,’ approved March first, eighteen
hundred and ninety-three: Provided, That the Treasurer
of -the United States be, and he is hereby, authorized to
receive from the State of California, through the débris
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commiission of -said State, or other officer thereunto duly
authorized, any and all sums of money that have been or
may hereafter be ap%ropriated by said State for the pur-
poses herein set forth. And said sums when so received
and hereby appropriated for ‘the purposes above.named,
to be expended in the manner-above provided,” and for
the further purpose of making available to the United
States the appropriation, or any part.thereof, made by
the provisions of an act of the legislature of the State
of California, approved March seventeenth, eighteen
hundred and ninety-seven, entitled “An act to amend an
act entitled ‘An act to provide for the appointment, du-
ties, and compensation of a débris commissioner, and te
make appropriation to be expended under his directions

"in the discharge of his duties as such commissioner, ap-
- proved March twenty-fourth, eighteen hundred and

Agreement
that contractor
shall look
solelg to State
for half ex-
penses, etc.

Same; con-

tract.
Mar. 3, 1899,
v. 30, p. 1148.

ninety-three,””” and of said amended act, the Secretary of.

War 1s hereby authorized, in the preparation for and con-
struction of the proposed works authorized and appro-
priated for by the aforesaid provisions, te enter into an
agreement that the contractor shall look solely to the
State of California for one-half of such expense, to be

aid' out of said State appropriation, and the United

tates shall in no manner be liable for said one-half. Acz
of July 1, 1898 (39 Stats., 631).

201. The provisions of an act of Congress entitled
“An act making appropriations for sundry civil ex-
penses of the Government for the fiscal year ending June
thirtieth, eighteen hundred and ninety-nine, and for
other purpeses,” approved July first, eighteen hundred -
and ninety- elght authorizing the Secretary of War, in
expendmg certain specified appropriations m the prepa-
ration for and construction of certain works for the
restraining or impounding of mining débris in the State
of California, to enter into a contract or contracts
wherein thé contractor or contractors shall look solely
to that State for one-half of such expense, and that the

- United States shall in no wise be liable for said one-half,

Work may
be done by
hired labor,

Ibid.

are hereby extended to any appropriations, when made,
that may hereafter be made for said purposes’ Act of
March 3, 1899 (30 Stats., 1148).

202. The Secretary of War, in carrying out the pro-
visions of any act of Congress providing for the re-
straining or impounding of mining débris in California,
may, in his discretion, when in his judgment the aggre-
gate of appropriations already made by said State and
Congress and available therefor are sufficient to com-
plete the same, undertake the works necessary thereto by,
hired labor- and by purchase of supplies and materials
therefor, and may accept payments on account thereof
as the work progresses under and according to the pro-
visions of the acts of the legislature of sald State for

such purposes. 7bdid.
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Mileage of
203. Officers of the commlssmn traveling on duty in  Mileage of

connection -with the commission’s work shall receive the GLbid; June,

mileage allowed by law. 10id., as amended by act of &3 "" 81 p.
June 6, 1900 (31 Stats., 631).
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THE ISTHMIAN OA.NAL—INVESTIGATION_ OF-ROUTES.

204. The President of the United States of America be, doommission;
and he is hereby, authorized and empowered to make full Mar. 3, 189,
and complete investigation of the Isthmus of Panama o, v 30, p.

-with a view to the construction of a canal by the Unjted

States across the same to connect the Atlantic and Pacific

oceans; that the President is authorized to make investi-

gation of any and all practicable routes for a canal across

said Isthmus of Panama, and particularly to investigate

the two routes known respectively as the Nicaraguan

route and the Panama route, with a view to determining

the most practicable and feasible route for such canal, -

together with the proximate and probable cost of con- .
structing a canal at each of two or more of said routes.

And the President is further authorized to investigate

and ascertain what rights, privileges and franchises, if

" any, may be held and owned %y any corporations, associa- -
tions, or- individuals, and what work, if any, has been’ :
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done by such corporations, associations, or individuals

in the construction of a canal at -either or any of said
‘routes, and particularly at the so-called Nicaraguan and

Panama routes, respectively; and likewise to -ascertain .

the cost of purchasing all of the rights, privileges, and
franchises ‘held and owned by any such corporations,
associations, and individuals in any and all of such routes,
‘particularly the said Nicaraguan route and the said
Panama route; and likewise to ascertain the probable or
proximate cost of constructing a suitable harbor at each
of the termini of said canal, with the probable annual
cost of maintenance of said harbors, respectively. And
generally the President is authorized to make such full
and complete investigation as ‘to determine the most
feasible and practicable route across said Isthmus for a
canal, together with the cost of constructing the same and
placing the same under the control, management, and
ownership of the United States. Sec. 3, act of March 3,
1899 (30 Stats., 1150).

Bmployment 905, To enable the President to make the investiga-

of engineers,
ete. :
Sec. 4, ¢bid.

Appropria-
tion for ex-
penses.

See. 5, iid.

Report to
Congress.
Sec. 6, ibid.

tions and ascertainments herein provided for he is hereby
authorized to employ in said service any of the engineers
of the United States Army, at his discretion, and, like-
wise, to employ any engineer in civil life, at his discre-
tion, and any other persons necessary to make such in-
vestigation, and to fix the compensation of any and all of
such engineers and other persons. Sec. 4, ibid. ’

206. For the purpose of defraying the expenses neces-
sary to be incurred in making the investigations herein
provided for there is hereby appropriated, out of any

~

money in the Treasury not otherwise appropriated, the

sum of one million dollars, or so much thereof as may be
necessary, to be disbursed by order of the President.. Sec.
5, ibid. -

’207. The President. is hereby. requested to report to
Congress the resilts of such investigations, together with
his recommendations in the premises. Sec. 6, ibid.

ISTHMIAN CANAL COMMISSION.

Composition, 908, To enable the President to construct the canal and

ete., o
mission.
Ju

works appurtenant thereto as provided in this Act, there

same to be composed of seven members, who shall be
nominated and appointed by the President, by and with
the advice and consent of the ‘Senate, and who shall serve
until the completion of said canal unless sooner removed
by the President, and one of whom shall be named as the
chairman of said Gommission. ‘Of the seven members of
said Commission at least four of them shall be 'persons
learned and skilled in the science of engineering, and of
the four ‘at least one shall be an officer .of the United
States Army, and at least one other shall be an officer -of
the United States Navy, the said officers respectively be-

1905 ¥ 2§é, p. is hereby created the Isthmian Canal Commission, the
4383,
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ing either upon the active or the retired list of the Army
“or of the Navy. Said commissieners shall each receive
such compensation as the President shall prescribe until
the same shall have been otherwise fixed by the Congress.
In addition to the members of said Isthmian Canal Com-
mission, the President is hereby authorized through said
Commission to employ in said service any of the engi-
neers of the United States Army at his discretion, and
" likewise to employ any engineérs in civil life, at his dis-
cretion, and any other persons necessary for the proper
and expeditious prosecution of said work. The compen-
sation of all sucﬁ)
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engineers and other persons employed .

under this Act shall be fixed by said Commission, subject .

to the approval of the President. The official salary of

" any officer appointed or employed under this Aect shall

be deducted from the amount of salary or compensation
provided by or which shall be fixed under the terms of
this Act. Said Commission shall in all matters be sub-
ject to the direction and control of the President, and
.shall make to the President annually and at such other
periods as may be required, either by law or by the order
" of the President, full and complete reports. of all their
actings and doings and of all moneys received and ex-
pended in the construction of said werk and in the per-
formance of their duties in connection therewith, which
said reports shall be by the President transmitted to Con-

gress. And the said Commission shall furthermore give -
to Congress, or either House of Congress, such informa- -

tion as may at any time be required eithér by Act of Con-
gress or by the order of either House of Congress. - The
President shall cause to be provided and assigned for the
-use of the Commission such offices as may, with the suit-
able equipment of the same, be necessary and proper, in

his discretion, for ‘the proper discharge of the duties

thereof. Sec. 7, Act of June 28, 1902 (32 Stats., }83).
209. The President shall annually, and at such other
periods as may be provided, either by law or by his
order, require full and complete reports to be made to
him by the persons appointed or employed by him in
charge of the government of the Canal Zone, the ‘con-
struction of the Isthmian Canal, and the operation of
the Panama Railroad, including an itemized account
of all moneys received and expended, which said reports
shall be by the President transmitted to Congress.  The
President shall annually cause to be made, by the persons
appointed and employed by him in charge of the gov-
ernment of said Canal Zone and the construction of said
canal, estimates of expenditures and appropriations, in
“detail as far as practicable, which estimates shall cover
all annual salaries paid to persons employed on said
work, excepting laborers and skilled laborers, and shall

Reports and‘ )

estimates.

Dec. 21,
1905, v. 34, p.
5.

be submitted to Congress in the manner provided in .

section five of the Act entitled “An.Act making appro-
' 5979°—H. Doc. 1491, 62-3, vol 3——7 '
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priations for the legislative, e‘iecutlve and -judicial ex-

~ penses of the Government. for the fiscal year ending

June thlrtleth nineteen hundred and two, and for other

purposes.” And no money shall be expended for any of

the purposes of constructing: and maintaining said

Isthmian Canal, or for any expenses incident thereto,

except in accordance with appropriations made by Con-

gress. Sec. 3, Act of December 21,1905 (34 Stats., 5).

comudit of ac-  210. Hereinafter the accounts for the Isthmian Canal
Feb. 3, 1905, Commission shall be audited by the Auditor for the War
v- 3% B 84T Department. \Act of February 3, 1905 (33 Stats., 647).

GOVERNMENT OF CANAL ZONE.

of gg;:rn%%nt 211. The President is hereby authorized, upon the
fr %28, "% acquisition of the property of the New Panama Canal
oo v 8. p. Company and the payment to the Republic of Panama
of the ten millions of dollars provided by article four-

teen of the treaty between the United States and the

Republic of Panama, the ratifications of which ,were

exchanged on the twenty-sixth day of February, nine- . ‘

teen hundred and four, to be paid to the latter Govern-
ment, to take possession of and occupy on behalf of the
United States the zone of land and land under water of
the width of ten miles, extending to the distance of five-
miles on each side of.the center line of the route of the
“canal to be constructed thereon, which said zone begins
in the Caribbean sea three marine miles from mean low-

. water mark and extends to and across the Isthmus of
Panama into the Pacific Ocean to the distance of three
marine miles from mean low-water mark, and also of all
islands within said zone, and in addition thereto the
group of islands in the Bay of Panama named Perico,
Naos, Culebra, and Flamenco, and, from time to time,
of any lands and waters outside of said zone which may
be necessary and convenient for the construction, main-
tenance, operation, sanitation, and protection of the said
canal, or of any auxiliary canals or other works neces-
sary and convenient for the construction, maintenance,
operation, sanitation, and protection of said enterprlse
the use, occupation, and control whereof were granted to
the Umted States by article two of said treaty. The
sald zone is hereinafter referred to as “ the Canal Zone.”
The payment of the ten millions of dollars provided by
article fourteen of said treaty shall be made in lieu of
the indefinite appropriation made in the third section
of the Act of June twenty-eighth, nineteen hundred and
two, and is hereby appropriated for said purpose.

Skc. 2. That until the expiration of the Fifty- elghth
Congress, unless provision for the temporary govern-
ment of the Canal Zone be sooner made by Congress, all
the military, civil, and judicial powers as well as the
power to make all rules and regulations necessary for
the government of the Canal Zone and all the rights,
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powers, and authority granted by -the terms of said
treaty to the United States shall be vested in such person
or persons and shall be exercised in such manner as the
President shall direct for the government of said Zone
and maintaining and protecting the inhabitants thereof
in the free enjoyment of their liberty, property, and
religion. Secs. I and 2, Act of April 28, 1904 (33 Stats.,
429). -
ISSUE .OF BONDS.

212. The Secretary of the Treasury is hereby author-

ized to borrow on the credit of the United States from "

time ‘to time, as the proceeds may be required to defray
expenditures on account of the Panama Canal and to re-
imburse the Treasury for such expenditures already made
and not covered by previous issues of bonds, the sum of

99

Issue of

onds. :
Aug. 5, 1909,
v. 36, p. 1117,
sec. 39.

two hundred and ninety million five hundred and sixty-

nine thousand dollars (which sum together with the
eighty-four million six hundred and thirty-one thousand
nine hundred dollars already borrowed: upon issues of
two per cent bonds under section eight of the Act of
June twenty-eighth, nineteen hundred and two, equals
the estimate of the Isthmian Canal Commission to cover
the entire cost of the Canal from its inception to its com-
pletion), and to prepare and issue therefor coupon or
registered bonds of the United States in such form as he
may prescribe, and in denominations of one hundred dol-
lars, five hundred dollars, and one thousand dollars, pay-
able fifty years from the date of issue, and bearing in-
terest payable quarterly in gold coin at a rate not exceed-
ing three per centum per annum; and the bonds herein
authorized shall be exempt from all taxes or duties of
the United States, as well as from taxation in any form
by or under State, municipal, or local authority: Pro-

vided, That said bonds may be disposed of by the Secre-

tary of the Treasury at not less than par, under such
regulations as he may prescribe, giving to all citizens of
the United States an equal opportunity to subscribe
therefor, but no commissions shall be allowed or paid
thereon; and a sum not exceeding one-tenth of one per
centum of the amount of the bon%s herein authorized is

‘hereby appropriated, out of any money in the Treasury"

. not, otherwise appropriated, to pay the expenses of pre-
paring, advertising, and issuing the same; and the au-
thority contained 1n section eight of the Act of June
twenty-eighth, nineteen hundred and two, for the issue
of bonds bearing interest at two per centum per annum,
is hereby repealed. Sec. 39, Act of August 5, 1909 (36
Stats., 117).

213. All expenditures from the appropriation herein-

made for the Isthmian Canal shall be paid from, or re-
" imbursed to the Treasury of the United States out of,
the -proceeds of the sale of bonds authorized in section
eight of the said Act approved June twenty-eighth, nine-

Same.
Mar. 4, 1907,
v. 34, p. 1369.
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teen hundred a,nd two.r Sec. 1, Act of March 4, 1907 (84
Stats., 1369).

Same. 1. 214, That the two per cent bonds of the United States
1905, v. 34, p. authorized by section eight of the Act entitled “An Act
to provide for the construction of a canal connecting the
waters of the Atlantic'and Pacific oceans,” approved June
twenty-eighth, nineteen hundred and two, shall have all
the rights and privileges accorded by law to other two
per cent bonds af the United States, and every national
banking association-having on deposit, as provided by
law, such bonds issued under the provisions of said sec-
tion eight of said Act approved June twenty-eighth,
nineteen hundred and two, to secure its circulating notes,
shall pay to the Treasurer of the United States, in the
months of January and July, a tax of one- fourth of one
_per cent each half year upon the average amount of such
of its notes in circulation as are based upon the deposit of
said two per cent.bonds; and such taxes shall be in lieu
of existing-taxes on its notes in circulation imposed by sec-
tion fifty-two hundred and fourteen of the Revised Stat-

utes. Sec. 1, Act of December 21, 1905 (34 Stats., 5).

CONTRACTS AND PURCHASES. .

 quiontracts 215. The President 1s hereby authorized to cause to
Aug. 5, 1909, be entered into such contract or contracts, not to exceed
V- 36, p- 130 the amount of the bond issue-authorized in the Act en-
- titled “An Act to provide revenue, equalize duties, and
encourage the 1ndust11es of the United . States, and for
other purposes,”’ enacted during the first session of the
Sixty-first Congress, and Acts supplementary thereto,
as may be deemed necessary for the proper excavation,
construction, and completion of such canal and harbors,
to be paid for as appropriations may from time to time
be made by law. Act of August 5, 1909 (36 Stats., 130).
Same. 1907, . 216. Nothing contained in sectlon five of the Act of
v. 34, 'p. 1370, June twenty-eighth, nineteen hundred and two, entitled -
“An Act to prov1de for the construction of a canal con-
" necting the waters of the Atlantic and Pacific oceans,”
shall prevent the President from entering into such
- " contract or contracts as may be deemed e\pedlent by".
him for the completion of the construction of the Pan-
ama Canal. Sec. 6, Act of March 4, 1907 (84 Stats., .

1370
Domestic 21’; Purchases of material and equipment for use in

;'.]_aﬁt.erﬁa.l’:r?ﬁé the construction of the Panama Canal shall be restricted
3 pl,ggg';-,. Y- to articles of domestic preduction and manufacture,
~ from the lowest responsible bidder, unless the President

shall, in any case, deem the bids or tenders therefor to be
extortionate or unreasonable. Joint Res. of June 25,

1906 (34 Stats., 835).

* Section 8 of the act of June 28, 1902, referred to above, is expressly ‘pe‘pealed
by section 39 of the act of August 5, 1909, which takes 1ts place. For section 39,
act of August 5, 1909, see paragraph 212.)
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. OFFICERS AND EMPLOYEES,

218, The appropriations for the pay of officers and , Details away

employees of the several departments on the Isthmus Doy [ethmus
under the Act of June thirtieth, nineteen hundred and , 45" 1590;
six, shall apply to the pay of such officers and employees
- when mecessarily temporarily detailed upon duty away
from the Isthmus. Sec. 7, Act of March 4, 1907 (34

Stats. 1370).

* 219, The provisions of the Act entitled “An Act relat- po0urs of la-
ing to the limitations of the hours of daily service of " Fev. 27,
laborers and mechanics employed upon the public works 1306, v- 34 ».
of the United States and of the District of Columbia,”
 approved August first, eighteen hundred and ninety-’

two, shall not apply to alien laborers employed in the
construction of the Isthmian Canal within the Canal

Zone. Act of February 27, 1906 (34 Stats., 33). ‘

. 220. The provisions of an Act entitled “An Act relat- e,
ing to the limitations of the hours of daily service of 1006, v. 34, p.
laborers and mechanics employed upon the public works
of the United States and of the District of Columbia,”
approved August first, eighteen hundred and ninety-two,
and of an Act entitled “An Act making appropriations
to supply urgent deficiencies in the appropriations for
the fiscal year ending June thirtieth, nineteen hundred
and six, and for prior years, and for other purposes,”
approved February twenty-seventh, nineteen hundred and
siX, shall not apply to unskilled alien laborers and to
the foremen and superintendents of such laborers em-
ployed in the construction of the isthmian canal within
the )Canal Zone. Sec. 4, Act of June 30, 1906 (34 Stats.,

669
221. Nothing contamed in the Act approved May thir-  Compensa.

tion for in-

tieth, nineteen hundred and_eight, entitled “An Actjuries.
granting to certain employees of the United States the 1968 v 4%, p.
right to recelve from 1t compensation for injuries sus- 645.
tained in the course of their employment,” shall prevent

the Isthmian Canal Commission, under rules to be fixed

by the commission, from granting to its injured em-
ployees, whether engaged in a hazardous employment or
otherwise, leave of absence with pay for time necessarily

‘lost as a result of injuries received in the course of em-
ployment, not exceeding in the aggregate thirty days per
.annum: Provided, however, That compensation paid to

such injured employees undeér such regulations shall be
deducted from any compensation which such employees

may be entitled to receive under the terms of the said -
Act. Act of February 24, 1909 (35 Stats., 645).

222, Hereafter the Act granting to certa,m employees same,
of the United States the rlght to receive from it compen- . Mar 4, 1928
sation for injuries sustained in the course of their em-
ployment shall apply to all employees under the Isthmian
"~ Canal Commission, when injured in the course of their
employment; and claims for compensation on account of
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Feb. 27,
1909, v. 35, p.
658. o

Same; re- -

strictions.
Sec. 2, tbid.
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injury or death resulting from an accident occurring
hereafter shall be settled by the chairman of the Isthmian
Canal Commission, who shall, as to such claims and
under such regulations as he may prescribe, perform all
the duties now devolving upon the Secretary of Com-
merce and Labor: Provided, That when an injury results
in death, claim for compensation on account thereof shall
be filed within one year after such death.* Sec. §, 4ct of
March 4, 1911 (36 Stats., 1452). ‘

LEASE OF PUBLIC LANDS.

223. The President is hereby authorized to grant leases
of the public lands in the Canal Zone, Isthmus of Pan-
ama, for such period, not exceeding twenty-five years,
and upon such terms and conditions as he may deem
advisable. No lease, however, shall be granted for a tract
of land in excess of fifty hectares, nor to any person who
shall not have first established, by affidavit and by such
other proof as may be required, that such person is the
head of a family or over the age of twenty-one years, and
that the application for a lease is made in good faith for
the purposes of actual settlement and cultivation, and
not for the benefit of any other person whatsoever, and
that such person will faithfully comply with all the re-
quirements of law as to settlement, residence, and culti-
vation. In granting such leases preference shall be ac-
corded to actual occupants of lands in good faith. Sec. 1,
Act of February 27, 1909 (35 Stats., 658). . '

224. No portion of the lands of the United States
within the Canal Zone shall be leased hereunder unless

" it shall first be made to appear, by a statement or plat

Same ; min-
eral rights.
reserved.

‘Sec. 3, ibid.

filed by the Isthmian Canal Commission with the col-
lector of revenues for the Canal Zone, that it is not con-
templated to use such lands in the work of canal con-
struction or to set the same aside as a town site; and all
leases shall be made subject to the provision that if at
any time it shall become necessary, notwithstanding, for
the United States to occupy or use any portion of the
leased lands, it shall have the right to so do without
further compensation to the lessee than for the reasonable
value of the necessary improvements made upon said tracts
by the lessee, the same to be determined by the courts of
the Canal Zone. Sec. 2, Act of February 27, 1909 (36
Stats., 6568). .

225. All leases of lands hereunder. shall reserve to the
United States all mineral; oil, and gas rights in the lands
leased. Sec. 3, ibid.

I This paragraph refers to the Act of May 30, 1908 (35 Stats., 556). The

effect of its

provisions is to extend the time in which death claims may

ke filed, so far as relates to the Panama Canal Zone; and to transfer to the
Chairman, of the Isthmian Canal Commission, so far as the law applies to the
employees under that commission, the duties which haye heretofore devolved
upon the Secretary .of Commerce and Labor. ’ :
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996. The President may, in his discretion, require a Survey of
land.survey to be made of the Canal Zone. Sec. 4, ibid. = sec. 4, inid.
227. The powers conferred upon the President under _ Same: dete-

gation of au-

this Act may be exercised by him through the Isthmian thority of com-
Canal Commission or in such other manner as he may ™§ec's, wid.

designate. Sec. 5, ibid. -
PANAMA RAILROAD COMPANY.

-298. Hereafter the Panama Railroad Company shall Insurance.
carry no insurance to cover marine or fire losses, nor v. 34 o 1ie1
make any further payment on the principal or interest
on notes heretofore given by it to the United States for
moneys appropriated for its use. Sec. 2, Aet of March
4, 1911 (36 Stats., 1461).

9929. Hereafter the Panama Railroad Company shall Same; con-
not be required to .give bond, either with or without e 6 foid.
surety, in contracts which it may make to furnish serv-
ices, materials, or supplies to the Army, Navy, Marine
Corps, or other departments of the Government, and
such contracts may be made for periods less than one
year, as may be agreed on, and formal contracts in writ-

ing shall not be required unless agreed on. Sec. 6, ibid.

IMPORTS FROM CANAL ZONE.

230. All laws affecting imports of articles, goods, Imports,
wares, and merchandise and entry of persons into thev. 33, p. 843."
" United States from foreign countries shall apply to
articles, goods, wares, and merchandise and persons com-.
ing from the Canal Zone, Isthmus of Panama, and seek-
ing entry into any State or Territory of the United
States or the District of Columbia, Aect of March 2,

1906 (33 Stats., 843).






APPENDIX.

Extract from the Digest of Opinions of the Judge Advocates General,
edition of 1912, covering the subject, “ Navigable W aters.”

- NAVIGABLE WATERS.!

" 1. LEGISLATION RESPECTING OBSTRUCTIONS....... eneeees Page 762
A. WHAT ARE NAVIGABLE WATERS OF UNITED STATES?......... Page 753

1. Highway for commerce with other States, etc ........... Page 754
a. May include artificial channels. . -
(1) Erieand Atlantic Basins. R
(2) Bayonne Canal, N. J. .
b. Includes improved natural waterway .......... ... Page 755
2. May include floatable streams. . -
B. ExTENT OF CONTROL. : )
1. Limited to interstate, etc., COMIMErce. ....ccceeeeracannn Page 756

IO. TITLE TO SOIL. UNDER.
A. IN SraTE OR RrrariaN OWNER.
1. Islands in Missouri River.....ccccciecneieceracanannas Page 757
2. Islands in St. Clair Flats, Mich. -
B. TirLes SUBJECT TO SERVITUDE -OF UNITED STATES.

1. In hands of grantee from State - «ccecvueerecinaac cuinn Page 758
2. In hands of lessee of oyster beds. '
’ “» - 3. Riparnian rights subject to same ..... eeeceeaeranan eeeeae Page 759
: a. Protection of banks. C
* C. SuBJECT TO SERVITUDE FOR DEFENSIVE PURPOSES ._........ Page 760 -

D. ProTECTION OF IMPROVEMENTS.
1. Title remains in owner. .
a. Rightof useinowner................... . Page 761

] ! Prepared by Mr. Lewis W. Call, Chief Clerk and Solicitor, Office of the .Tudge/
Advocate General, U‘, S. A. .
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-1, BRIDGES, ETC.,CONSTRUGTION OF—LEGISLATION,
: A. APPROVAL UNDER STAPE AUTHORITY.-:cociuruunannnn- e Page 762
1. Jurisdiction of State and War Department distinguished.

2. State authority should appear..... et teeeaeaeeaeaanan Page 763 .

a. Plans must conform to State authorlty

b. Where bridge, etc., would stop navigation.

c. Where structure is above point of navigability..
3. Of plans for rebuilding bridge.

B. ArprovaL UNDER SPECIAL STATUTE. .

1. Where no approval required.”. ...............L......l. Page 764
2. Approval of plans of existing bridge. .
3. Statute requirements as to plans, etc.

a. Evidence required by War Department .......... Page 765
(1) Copy of charter.
(2) Acceptanceof act ......... ... ..., «-.. Page 766

b. Minimum length of span.
c. Where approved plans departed from.

4. Where authority is implied.

5. Time of commencement or completlon :
a. Secretary of War can not extend ......ounuiiono. Page 767

C. ASSIGNMENT OF FRANCHISE. :
1. Must be authorized.
. a. Not implied in use of words ‘‘successors and assigns.”

b. Incident to transfer of property.

D. Rock ISLAND BRIDGE .. ..o i iiiiieecnananann Page 768

‘E. MERCHANTS BRIDGE—FORFEITURE.
F. TEMPORARY STRUCTURE ON ICE.

Iv. BRIDGES: ALTERATION OF.

A. NOTICE TO SPECIFY CHANGES . @curnneeenneareensnnnseonnnns Page 769

1. Hearing as to changes and time .................. e Page 770
2. Must be existing obstruction.
3. Future needs to be considered.

. Norice SEHOULD BE PRECISE.

New Notice UnpeEr REPEALING STATUTE.
. WHERE RECEIVER APPOINTED :.c.cueciecuceecanccasoannanns Page 771
. WHERE PLANS WERE APPROVED.

APPROVAL OF Prans 1N Lieu or NOTICE.

HoEEHUO®

. Crosing oF Draw During REepAIR.

v. PERMITS FOR STRUCTURES, ETC., EFFECT OF.
. Kixp or PerMiT.
. DELEGATION OF AUTHORITY . .cuotuennineeaannncnenaaaennns Page 778
. MaTTERS CONSIDERED—JURISDICTION.
1. As to structures in District of Columbia...cccvvaeueen... Page 774
. Kinps or STrRUCTURES—WATER MAIN. :
1. Siphon.
2. Fish weir.
3. Booms.
E. Derosrrs 1N HarBors, ETC.
1. Beyond 3-mile Hmit ......cviiiiiii e Page 775
2. In “roadstead” opposite Chicago.
3. In New York Harbor.
. Harvesting IcE.
. NEcEssArRY FOR REMOVAL oF Dawm.
. For DiversioN ¥ROM NIAGARA RIVER.
[Digest page 750]
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. ENFORCEMENT OF ALTERATIONS. . .ccuuenneuenecacoascaaasanann Page 772
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V1. HARBOR LINES: GENERAL CONSIDERATIONS ............ -. Page 776
A. ESTABLISHED FOR INTERSTATE NOT Locar TraAFFIC. L
1.-Where located . ... . .. i i Page 777
. - 2. Relocation of. ) o

‘ B. WuERE NoNE LOCATED, STATE MAY ESTABLISH.
vil. REMOVAL OF SUNKEN WRECKS, ETC.
A. DELEGATION OF AUTHORITY ..o .....ueecooooo.. [, Page 778
B. Norice 70 OWNERS. ’
1. Right of owners to remove.
2. Obligation where result of negligence......... ... ... ... Page 779
3. No obligation where without fault. -
C. WEEN NoT ABANDONED.
1. Lien for costs.
2. Priority of liens.
D. WEEN No MENACE To GENERAL NAVIGATION. ............... Page 780

VIO. CANALS: RULES FOR NAVIGATION........ccoooiiiieoi.n. Page 781

IX. JURISDICTION TO ENFORCE THE STATUTES.
A. In tEE Law OrricErRs AND COURTS.
1. Where draw closed.
2. Against dumping in Lake Michigan..................... Page 782
B. AUTHORITY FOR ARREST, ETC.
C. AUTHORITY OF SECRETARY OF WAR T0 ORDER REMOVAL 0F OBSTRUCTIONS
IN GENERAL. -

X. IMPROVEMENTS OF. .
A. EXECUTION OF APPROPRIATIONS NoT DISCRETIONARY. -
1. Permissive words mandatory...........ocoiiiiiiiaan.. Page 783
2. Estimates for.
3. Effect of proviso in.
B. UnpDER ENGINEER DEPARTMENT.
1. Work civil, not military.. ... ... ... ..ol Page 784
a. Pay of engineer officers on.
+ 2. Disbursement of appropriation by.
C. MAY BE BY CONTRACT OR OTHERWISE. .. cuouuccnnneacannoannn Page 785
1. Contractor may obstruct navigation.
D. PURCHASE OF LAND, ETC., FOR.
1. Purchase of flowage rights.
: a. Easement not revocable ................... e Page 786
2. Lease of land for.
3. Government liable for property taken.
4. Officer liable for trespass.
E. UnpEr LicEnsE ¥ROM OWNER.
1. -Withdrawal of grant or ]1cense after expenditure. :
F. SALE OF LAND, BTC. .. ...ttt Page 787

1. Warranty deed. -
2. Delegation of authority. ..... ... Page 788

3. Property not military stores.
4. Abandoned property, sale or use of.
G. LEASE OF LAND ACQUIRED FOR. .- cuuunuuumnmaecaancannanannns Page 789
XI. RIVER COMMISSIONS.
A. Mississtppr COMMISSION: AUTHORITY OF.
1. Disposal of maps by.
B. Missour: CommissioN: DUTIES OF.
C. TrRAvELING ExPENSES OF MEMBERS.
D. SuBsISTENCE oF GUESTS.
R [Digest page 751]
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I. The power of Congress to legislate, under the commerce clause
" of the Constitution, for t%e prevention and removal of physical obstruc-
tions to navigation was not exercised otherwise than by way of
improvements carried on by the. United States, and except for an
. occasional act of Congress authorizing the erection of a bridge across
a navigable river, and except for the general legislation regarding
bridges over the Ohio River (act of Dec. 17, 1872, 17 Stat. 398, as
amended Feb. 14, 1883, 22 Stat. 414), until the act of July 5, 1884
(23 Stat. 148), section 8 of which made it the duty of the Sec-
retary of War, on satisfactory proof that any bridge then or there-
after constructed ‘‘over any navigable water of the United ‘States,
under authority of the United States or of any State or Territory,
is an obstruction to the free navigation of such water, by reason of
difficulty in passing the draw opening or raft span of said bridge,”
to require the company or persons owning or operating the bridge to
provide the same with sucﬁ) aids to navigation as he may speci% in
the order. This was followed by more explicit legislation in the
actof August 11, 1888 (25 Stat. 400), section 9 of which empowered the
Secretary of War to give notice to the persons or corporations owning
or controlling any obstructive bridge to ‘‘so alter the same as to
render navigation through or under it free, easy, and unobstructed;”
and section 10 made the failure to remove the bridge or to alter the
same, after receiving such notice, punishable by a fine of $500 per
month. The jurisdiction of Congress was more fully exercised in the
act of September 19, 1890 (26 Stat. 426). Sections 4 and 5 amended
sections 9 and 10 of the act of 1888 so as to make them more defi-
nite, and increased the penalty for failure to comply with the notice
of the Secretary of War—requiring, also, that the parties interested be
iven rea,sonabﬁa.opportunity to be heard before the issue of the notice.
‘Section 6 prohibited the deposit of refuse matter where it would tend
to obstruct navigation. Section 7 (as amended by sec. 3 of the act
of July 13, 1892) (27 Stat. 88) prohibited the erection of wharves,
dams, breakwaters, or other structures or excavation or filling, in
" navigable waters of the United States, without the permission of the
Secretary of War; precluded States from authorizing the construe-
tion of bridges over navigable waters which are not wholly within
their territorial limits; and provided that it should not be lawful to
commence the construction of a bridge over-a navigable water of
the United States, under an act of a State legislature, ‘‘until the
location and plans of such bridge’” have ‘‘been submitted to and
approved by the- Secretary of War.” Section 8 authorized the
removal of wrecks of vessels; section 9 prohibited injury to works
for the improvement of navigation; section 10 forbade the location
or continuance of obstructions to navigation; and section 12 author-
ized the establishment of harbor lines. The prior legislation on the
subject was amended and consolidated by the act of March 3, 1899
(30 Stat. 1121); and forms sections 9 to 20, inclusive, of that act.
Section 9 relates to bridges, dams, or causeways; section 10 relates
to other structures and to éxcavating or filling; section 11 relates to
the establishment of harbor lines; section 12 prescribes a penalty for
violations of sections 9,10, and 11; section 13 prohibits the deposit of
refuse matter where it will injure navigation; section 14.forbids injury
to works for the improvement of navigation; section 15 relates to
[Digest page 752] )
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obstructions caused by anchoring vessels or by sunken vessels, timber,

etc.; section 16 provides a penalty for violations of sections 13, 14,
and 15; section 17 provides for, the enforcement of the provisions of
sections 9 to 16, inclusive, by the Department of Justice; section 18
relates to the alteration of obstructive bridges; and sections 19 and -
20 relate to the removal of sunken or grounded vessels, etc. By the-
act of March 23, 1906 (34 Stat. 84), general provisions were enacted
to govern as to grants by Congress to ‘‘any persons to construct and
maintain a bridge across or over any navigable water of the United
States”’—the act requiring, inter aha, the approval of the plans by
the Chief of Engineers and the Secretary of War; and by the act
of June 21, 1906 (34 Stat. 386), as amended June 23, 1910 (36 Stat.
593), similar legislation was enacted to govern in respect to dams
which Congress might thereafter authorize over navigable waters.

I A. Those rivers must be regarded as public navigable rivers in-

“law which are navigable in fact. And they are navigable in fact when

they are used or are susceptible of being used in their ordinary condi-
tion as highways for commerce over which trade and travel are or may
be conducted 1in the customary modes of trade and travel on water.
And they constitute navigable waters of the United.States, in contra-
distinction from the navigable waters of the States, when they form
in their ordinary condition by themselves or by uniting with other
waters a continued highway over which commerce is or may be carried
on with other States or foreign countries in the customary mode in
which such commerce is conducted by water.! The true test of the
navigability of a stream does not depend on the mode by which com-
merce is or may be conducted, nor the difficulties attending navigation.
It would be a narrow rule to hold that in this country unless a river
was capable of being navigated by steam or sail vessels, it could not
be treated as a public highway. The capability of use by the public -
for purposes of transportation and commerce affords the true criterion
of the navigability of a river, rather than the extent or manner of that
use. If it be capable in its natural state of being used for purposes of

,commerce, no matter in what mode the commerce may be conducted,

it is navigable in fact and becomes in law a public river or highway.?
Applying these tests to a tributary of the Mississippi River in Ten-
nessee, it was held that the same was:a navigable water of the United
States;. that the fact that all acts of the State legislature declaring a
certain part of the river navigable had been repealed did not affect
the question of the navigability of that part so far as the laws of the
United States were concerned. Ior example, the duty of the Secre-

_tary of War, under section 4, act of 1890, with respect to unreasonable -

obstructions to navigation over the part referred to, would be unaf-
fected by the repeal of the State laws. . C. 1511, July, 1895; 1709,
Sept., 1895; 15029, July 30, 1903; 17989, May 6, 1905.

1 See the definition of the term, ‘‘navigable waters of the United States,” in the

- Daniel Ball, 10 Wall., 557; Ez parte Boyer, 109 U. 8., 629. See also Chisholm wv.

Caines, 67 Fed. Rep., 285; St. Anthony Falls Water Power Co. ». Water Commissioners,
168 U. 8., 349; Leovy ». U.8,,177, id,, 621. Statutes passed by the States for their
own uses, declaring small streams navigable, do not make them so within the Con-

. stitution and laws of the United States. Duluth Lumber Co. v. St. Louis Boom &

Improvement Co., 17 Fed. Rep., 419.
2 The Montello, 20 Wall., 430.

S~ [Digest page 753)
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I A 1. A river is a navigable water of the United States when it
forms by.itself or by its connection with-other waters a continued high~'
way over which commerce is or inay be carried on with other-States-
or foreign countries in the customary modes in which such commerce
is conducted by water. If a river is not itself a highway for com-

- merce with other States or foreign countries, or does not form such
highway by its connection with other waters, and is only navigable
between different places within the State; then it is not a navigable
water of the United States but only a navigable water of the State."
So held, that Devil’s Lake being wholly within the State of North
Dakota and having no visible outlet was not a navigable water of
the United States and therefore not subject to the laws of Congress -
relating to such waters. A bridge may be built across this waterway
under the laws of the State without reference to the Federal Govern-
ment unless the bridge is to be located on Federal property. C. 7750,
Mar., 1900; 11894, Oct. 18, 1901; 18947, Dec. 21, 1905. ,

Held, also, that the French Broad River, which has two navigable
stretches, one in North Carolina and the other in Tennessee, sepa-
rated by a long stretch of river not navigable within the accepted
definition of that term, could not be regarded as a navigable waterof
the United States; and that to make it such there must be .a con-
tinuity of navigation or of navigable capacity. C. 24811, Apr. 23, 1909.

I A1 a. Theengineer officers of the Army, in opening a channel in a-
navigable river, for the improvement of which appropriation had been
made by Congress, were assisted and cooperated with by a local
transportation company which owned the land adjoining the channel

- which it was using for its own boats. Upon the comf;letion of the
improvement this company proceeded to levy a toll on other vessels
passing through the channel. Held that such toll was an obstruction

-to navigation and could not legally be enforced, the fact that the com-
pany owned the land giving it no exclusive right to the free use of
navigable waters of the United States. R, §0, 638, July, 1886. _

IA1a(1). The Erie and Atlantic Basins, in"New York Harbor,
are private property, but they are also navigable waters of the
United States; and the owners of the soil under the water hold the
title subject to the rights of the public to navigate such waters, and
are therefore not empowered to fill in the basins and deprive the.

ublic of their use. Moreover, they are waters over which the
nited States has expressly assumed jurisdiction in prohibiting, by

"~ the act of June 29, 1888, the dumping of deposits ‘‘in the tidal waters

of the harbor of New York, or its adjacent or tributary waters, within

the limits which shall be prescribed be the supervisor of the harbor.”
Held, that the subsequent establishment, under the act of August 11,
1888, s. 12, of harbor lines in that harbor outside these basins did not
. oust this jurisdiction, but that the act of June 29, 1888, was still in-
force. P. 60,366, Nov., 1891; C. 21290, Mar. 14, 1907.

IA1a(2). Held, that the Bayonne Canal, in Hudson County, N.
J., was navigable water of the United States subject to the admiralty
jurisdiction of the United States district court and to the laws of Con-
gress for the enrollment and licensing of vessels and otherwise regu--

1 The Montello, 11 Wall., 411; 20 Op. Atty. Gen., 101.
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lating commerce, and could not therefore legally be obstructed by

- filling up or dammi‘%%‘, by a railroad company, without the permission

of the S%cretary of War under the act of September 19, 1890. P. 44,
152, Dec., 1890; C. 16231, May 4, 1904; 18728, Oct. 16, 1905.

I A1b. On the question of whether the Bayou St. John at New
Orleans, La., is a navigable water of the United States under the
control of the Secretary of War, held, that as the bayou was improved
by the Carondolet Canal & Navigation Co. and its privies in title,
under contract with the State, there could be no question that the
corporation had a valid right to charge tolls as authorized by its

" contract; that such right could not be divested without compensa-
tion to the company for the franchise as well as for such property as
it might have acquired incident to the improvement;! that a fiver
‘does not become a canal from having had its navigation improved
by artificial means;? and that the bayou, as improved, was 'a navi-
gable water of the United States, subject to the powers of Congress
to regulate commerce and to the general legislation of Congress for
the protection of navigable waters from obstructions. €. 18982,
Dec. 28, 1905. . .

I A 2. Held, that it was doubtful whether ‘‘ floatable’’ streams, i. e.,
streams capable only of being used for floating sawlogs, timber, etc.,
not being navigable in a general sense, were included in-the term
“navigalgle waters of the United States,” as employed in statutes pro- .
viding that dams shall not be constructed in such waters without the
permission of the Secretary of War. But keld that it was clearly
competent for Congress, under the commerce clause of the Constitu-
tion, to exercise control over such streams as highways of interstate
commerce. P. 63, 875, Feb., 1894; C. 12905, Sept. 29, 1902; 21290,
Mar. 14, 1907 (p. 15). '

I B. Held that as the withdrawal of water from the Rio Grande for
the purpose of irrigation by means of pumps had reached such a stage
as to seriously impair its navigable capacity, the Secretary of War
could legally prevent, not only the installation of new plants for the
withdrawal of the waters of this river, but also the further withdrawal
by existing plants; and advised that notice be published that the War
Department regards further diversion of its waters as a violation of
sections 10 and 12 of the act of March 3, 1899 (30 Stat. 1151); that the
construction of any additional works for the purpose will not for the
present be sanctioned; and that diversion by existing works be limited
s0 as not to injuriously affect the navigable capacity of the river. .~
27899, Nov. 21,1911. Held further, with reference to the contention
that the withdrawal of water by means of pumps involves no construc-
tion in the stream such asg is forbidden by section 10 of said act, that

~ the statute applies not only to structures which obstruct navigation

but also to other changes which ‘‘modify the course, location, condi-
tion, or capacity of * * * the channel of any navigable water of
the United States’; and that the withdrawal of sufficient water to
affect the navigable capacity of 'a stream would be within the letter

! Huse v. Glover (119 U..S., 543); Sands v. Manistee River Improvement Co, (123
U. S., 288); Monongahela Navigation Co. v. United States (148 U. S., 312):
* , 2 People v. Improvement Co. (103 111., 491).
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as well as the spirit of the prohibition.! (. 27899, June 27, 1911,
Held further that the word ‘“channel,”” sometimes used in a restricted
sense and sometimes as comprising the entire bed of a river, includin
‘the flowing water, in view of the object and purpose.of the statute an
in the light of the decision of the Supreme Court in United States v.
Rio Grande Irrigation Co. (174 U. S., 690,.708), should be regarded as
here used in the enlarged sense. C. 27899, June 27, 1911.
I B 1. Held, with respect to the authority of the Secretary of War

to prevent the construction of a sewer outlet in the Hudson River,
that the navigable waters of the United States are not brought within.
the exclusive control of Congress save in matters connected with
interstate and foreign commerce; that in other respects all internal or
- riparian waters are %ully subject to State control,? as in the regulation

ofp fisheries, the control of the shores, the ownership of submerged
~ lands, etc., so that the control of waters for drinking and sanitary
purposes, and the regulation of the flow and of the deposit of sewage,
are matters fully within the control of the several States as an incident
of their police power, except in so far as concernsstructures which may
obstruct navigation, which must be authorized by the Chief of Engi-
neers and the Secretary of War under section 10 of the act of March 3,
1899. C. 21290, Mar. 14, 1907.
~ II A. The United States is not the owner-of the soil of the beds of
navigable waters, nor of the shores of tide-waters below high-watér
mark, nor of the shores of waters not affected by the tide below the
ordinary water line of the same, except as it may have become grantee .

of such soil from the State or from individuals. The property in and -

over the beds and shores of navigable waters is in general 1n the State,
* orin theindividual riparian owner.®* But under the power toregulate
commerce, Congress may assume, as it has recently assumed, the
ower so. to regulate navigation over navigable waters within the
tates as to prohibit its obstruction and to cause the-removal of
obstructions thereto, and such power when exercised is ““conclusive
of any right to the contrary asserted under State authority.” ¢ In

! See U. 8. ». Rio Grande Irrigation Co. (174 U. 8., 690, 708), where the court, having
under consideration sec. 10 of the act of Sept. 19, 1890 (26 Stat. 454), substantially iden-
tical, so far as respects this question, with the act of 1899, held that the withdrawal of
water above the point of navigation by means of a dam so as to impair the navigabilit
of the river was within the probibition of the act, using the following language regard-

ing the scope of the prohibition: ““It is not a prohibition of any obstruction to the -

navigation, but any obstruction to the navigable capacity, and anything, wherever
done or however done, within the limits of the jurisdiction of the United States which
tends to destroy the navigable capacity of one of the navigable waters of the United
States, is within the terms of the prohibition.” .

2 McCready v. Virginia (94 U. S., 391, 396); Escanaba v». Chicago (107 id., 678); Lake

Shore & Michigan Southern Ry. Co. ». Qhio (165 id., 365);, Cardwell ». American
Br&dgg ()30. (113'id., 205); Huse ». Glover (119 id., 543); Cummings ». Chicago (188 id.,
410, 430).
. 3 Pollard v. Hagan, 3 Howard, 212; Barney v. Keokuk, 94 U. S., 337; Gilman 2.
~ Philad., 3 Wallace, 713; South Carolina v. Georgia, 93 U. S., 4; 6 Opins. Atty. Gen.,
172; 7 id., 314; 16 1d., 479; Illindis Cent. R. Co. v. Illinois, 146 U. S, 387; Shively ».
 Bowlby, 152 id., 1; Scranton v. Wheeler, 57. Fed. Rep., 803; Scranton ». Wheeler,
179 U. 8., 141; West Chicago R.'R. Co. v. Chicago, 201 U. 8., 506; Union Bridge Co. .
U.8., 204 U.'S., 364. ~

4 Wisconsin ». Duluth, 96 U. S.,379; U. 8. ». City of Moline, 82 Fed. Rep., 592; .

Leovy ». U. S., 92 id., 344; Leovy v. U. S., 177 U. S., 621. ;
. {Digest page 756]
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exercising this power, it can not divest rights of title or occupation in
a State or individuals, but these rights are left to be enjoyed as before,
subject, however, to the paramount public right of freeing navigation
from obstruction possessed and exercised by the United States
through Congress. ~ In the execution of the laws relating to obstruc-
tions to navigation the Secretary of War has no general authority, but
only such as may have been vested in him by legislation of Congress,
especially in the river and harbor appropriation acts.! P. 15,272, and

16,244, Mar. and Apr., 188781, 42, B, 386, and 85, 284, Apr. to Sept.,

1889; 42, 85; July, 1890; 51, 196, 55, 140, and 56, 488, Jan. to

Dec., 1892; 68, 450, Mar., 1893; 63, 865, Feb., 1894; C. 2138, Mar.,
1896 7658, Feb. 7; 1900; 8360, Jume 4, 1900; 11019, Aug. 10, 1901 *

11111, Aug. 29, 1901; 11827, Dec. 30, 1901; 16691, Sept. 10, 1901;

12081, Feb. 25, 1902; 16213, Apr. 25, 1904; 16231, May 4, 1904, 17329,

Jan.6,1905; 25947, Dec. 15, 1909. :

IT A 1. All islands in the Missouri River and in the State of Mis-
souri, which were formed and in existence prior to the.admission of
the State into the Union, belonged either to the United States or to
the parties to whom the United States or Spain had granted them.

Upon the admission of the State into the Union the National Govern-

- ment relinquished to the State ownership of the bed of the river?
therein, and since admission of the State islands formed on the bed
haye belonged to the State,® or may belong for school purposes to the
counties in which they are situated under an act of the%ﬁssouri Legis-
lature approved Aprl 8, 1895. The matter of })urchas'mg for river
improvement purposes for the United States willow brush and other
material, products of these islands, would thus depend upon the
question of title to the islands and control thereof at the time the
purchases are made. C. 3186, May, 1897.

II A 2. On the question raised as to the authority to reserve two
islands formed by the deposits of material from the new canal, at the
St. Clair Flats, Mich., Aeld, that if the St. Clair Flats belong to the
system of lakes, under the law of Michigan -the title to land below
low-water mark would be in the State, otherwise in the riparian
owners* and that the United States would not acquire title by
- filling in the submerged land. C. 20170, Aug. 9, 1906.

* IIB. Held, with respect to the claim that all the property required
for a right of way for the canal connecting Lake %Vash'mgton with
Puget Sound had not been acquired because there were outstanding
leases to certain submerged lands in Salmon Bay, a navigable water-
way of the United States, which would be required for the canal and.
lock sites, that the title of the State or its grantee thereto is subject -
to the right of the United States to take and use the lands for any
construction in aid of navigation, or for any channel for navigation,

- N L) N .

! See the subsequent opinion of the Attorney General in 20 Op., 101.

2 See Pollard v. Hagan, 3 Howard, 212; Goodtitle 2. Kibbe, 9id., 471; Doe 2. Beebe,
13 id., 25; Withers ». Buckley, 20id., 84. : )

3 Cooly v. Golden, 23 S. W. Reporter, 100. . .

* Gould on Waters, 3d edition, sec. 75, and authorities cited, especially Backus v.
Detroit (49 Mich., 110); and Lincoln v. Davis (53 id., 375). -
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* without compensation to the State or its: grantee,! so that it-would
' 12101; 1b61 ?ecessary to acquire such submerged lands. C. 20959, June
9, 1911. - : _ _
"IIB 1. Held, with respect to the right of the United States to main-
- tain a wharf projecting from the military reservation of Fort Mason, .
Cal., on submerged land held by private parties under grant from the
State, through the city of San Francisco, and to dredge channels
through such lands for access thereto, that the title to submerged
land under navigable waters of the United States, whether in the
State or a private grantee, was subject to the servitude or easement
in favor of navigation, and to the power of the United States, under -
the commerce clause of the Constitution to occupy the same for any:
purpose in aid of navigation, without compensation, and also to the
regulation by the United States of the use of the same so far ds neces-
sary to prevent the obstruction of navigation; and that the wharf,
being an aid to navigation, could be lawfully maintained thereon
“without compensation to the owners.? C. 16630, Nov. 27,1907, and .
Mar. 2,1908. - : ‘ A
II B 2. On the question of whether the adoption of a resolution
by Congress, declaring the tunnels under the Chicago River to be
obstructions to navigation and directing their modification in accord- -
ance with its terms, would involve the United States in any pecuniary
liability, held that as the tunnels were constructed without authority
of Congress the builders were presumed to know that in placing them
under a navigable water of the United States they could be main-
tained only so long as they afforded no obstruction to the navigation
of such water; that their alteration could be required in the interests
of navigation, without compensation; and that the ownership of the
-so0il under the river was immaterial, since such ownership, whether
in the State, munieipality, or in a private individual, is subject to the
paramount right of navigation and to the authority of Congress to’
remove obstructions to navigation. C. 7798, Jan. 12, 1903.
Held also with respect to the question of whether, in carrying out a
roject authorized by Congress for the improvement of %ll?ckerton
eek, N. J., by dredging a channel at the mouth of the same through
oyster beds occupied under lease from the State of -the submerged
lands for oyster culture,it would be necessary to extinguish the lease- -
hold interests of the lessees, that such action would not be necessary,
since the title to submerged lands, whether in the State or a grantee.
or a lessee of the same, 1s a qualified one subject to the easement or
servitude in favor of public navigation and to the right of the Govern-

1 Hawkins Point Light House case, 39 Fed. Rep., 77; Lewis Bluepoint Oyster
Cultivation Co. v. Briggs, 198 N. Y., 297—91 N. E., 846. In the latter case it was
held that the lessee of land under navigable waters, for use in the cultivation of
oysters, had no right in the land which was not subject to the power of the United
States to construct improvementsin aid of commerce and navigation; that in planting
oysters he ran the risk that the crop might be interfered with “whenever Congress
decided to improve navigation; and that “The rule rests upon the principle of

_implied reservation, and that in every grant of lands bounded by navigable waters
where the tide ebbs and flows, made by the crown or the State as trustees for the
public, there is reserved by implication the right to so improve the water front to aid -
navigation for the benefit of the general public without compensation to the riparian

owner.” .
2 S0 held by the Acting Attorney 'General in an unpublished opinion, dated May 8, |
1906. -
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ment to take the lands without compensation for the improvement
of the waterway to make it subserve the purposes of commerce.!
C. 21814, July 23, 1907. : ‘ ‘

11 B 3. With reference to the proposed dredging of a channel in
Sabine Lake, Tex., near the shore, the effect of which would be to
throw up an embankment on the lake alongside of the preposed cut
and thus prevent riparian owners from constructing docks out -
beyond the channel to the deep water of the lake, held that the
riparian owners could have no legal claim against the United States
on ‘this ground, regardless of whether or not they owned the title
to the soll in front of their uplands, since any title which they might
have would be subject in their hands to the same paramount right or
servitude of the Government as it would be in the Eands of the State.?
C. 17329, Jan. 6, 1905; 11827, Dec. 30, 1901. Similar held, with
respect 'to the lowering of the level of Lake Washington, in- the’
project for a ship canal connecting Lakes Union and Washington
Witf] Puget Sound; and that the State would have. the same power in

respect to its navigable waters, so that even if the lake be regarded as-
a navigable water of the State, the release of the United States, by the
act of February 8, 1901 (Laws of Washington, 1901, p. 7), from all
) liabiliﬁg to the State, its successors or assigns which would result
from the proposed improvement, would be sufficient, as such release
would bind subsequent grantees of the State.® (. 20959, Mar. 2,

May 17, and June 2, 1911. :

II B 3 a. With referencé to the claim of the property owner of
submerged lands in Chesapeake Bay under grant ?rom the State
of Maryland for compensation for the occupation of a portion of the
same by a sea wall in front of the Fort Armistead Military Reserva-

1 It is generally held that the title to submerged lands under a navigable water
of the United States and within the limits of a State is in the State and may be granted
to individuals subject to the right of the United States to take the same without com-

ensation for the improvement of navigation or for structures in aid of navigation.
%awkins Point Lighthouse case, 39 Fed. Rep., 77; Gibson v: U. 8., 166 U. S., 269,
276; Scranton v. eeler, 179 U. 8., 141; Chicago, Burlington & Quincy R. R. Co. 2.
Drainage Com’rs, 200 U. 8., 561; West Chicago. R. R. Co. v. Chicago, 201 U. 8., 508;
" Union Bridge Co. 2. U. 8., 204 U. 8,, 364; Lane ». Smith, 71 Conn—41 Atl., 18; Lane
v, Board of Harbor Commissioners (Connecticut), 40 Atl., 1058. See also Gilman .
Philadelphia §3 Wall.,, 713, 725%,‘ where the court said, respecting the control of navi-
able waters for commerce: ‘“‘For these purposes they are the public property of the
nited States, and subject to all the requisite legislation by Congress.”” And in
Pollard’s Lessee v. Hagan (3 How., 230), the court said: ‘“The right of eminent domain
over the shores and the soil under the navigable waters for all municipal purposes
belongs exclusively to the States within their respective territorial jurisdictions * * *
But in the hands of the States this power can never be used so as to:affect the exercise
of any national right of eminent domain or jurisdiction with which the United Stateshave
been invested by the Constitution. For although the territorial limits of Alabama
have extended all her sovereign power into the sea, it is there, as on the shore, but
municipal power, subject to the gonstitution of the United States and the laws which
- shall, have been made in pursuance thereof.”’ . ’

2 Gibson . United States (166 U. S., 272); Scranton ». Wheeler (179 U. S, 143);
Lewis Bluepoint Oyster Cultivation Co. v. Briggs (198 N. Y., 297); Hawkins Point
Lighthouse case (39 Fed. Rep., 88); Sage v. City of New York (47 N. E_, 1101); Phila-
delphia Co. ». Stimson, 223 U. 8., 605, Mar. 4, 1912,

3 Bilger et al. v. State et al. (11116 Pac,,19). See also Van Siclen ». Muir (46 Wash.,
41—89 Pac., 188), where it was held that an ‘“Upland owner has no riparian or littoral
rights in the navigable watersof alake. These belong to the owners of the shore lands,
and if they belong to the State it only can claim that an obstruction. placed in" the
waters i8 an interference with the riparian and littoral rights.” : R
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tion, held that the United States, as riparian owner, had the right
to. construct the sea wall as a right of necessity? to protect the bank
without obstructing navigation. - C. 12081, Feb..26, and Aug. 22,1902.
II C. Where claim was made for-the use by the Government of a
wharf on submerged land in front of Fort Mason, Cal., under grant
from the State, through the city of San Francisco, held that the Gov-
ernment would appear to have acquired title by prescription.? C.
16630, Aug. 3, 1904. Held further that the reservation having been
declared prior to the grant from the State, the submerged lands in
~ front of the same shou%d be regarded as subject to a servitude in the
United States for defensive purposes, so that no use could be made
by the grantee of the submerged land which would interfere with
such purposes; and that there was strong analogy between this
power and that of commerce. C. 16630, Feb. 12, 1906. Similarly
held with respect to the authority of the United States to lay and
maintain water mains under navigable waters between the States of
New Jersey and New York, for the purpose of su%Ply'mg water from
the State of New Jersey to Fort Wadsworth, N. Y.—the statutes of
New Jersey forbidding the transportation of water from the State,
and also the use of the submerged land of the State for the purpose—
that while the title to the soil under the water was in the State, this~
ownership, under the decisions, was not an absolute one, but quali-
- fied by the servitudes in favor of navigation; that similar reasons
justify the view that the title of the State to such submerged lands
1s subject also to the right of the United States to use the same for
other constitutional purposes, such as the laying of mines for harbor
defenses, the laying of conduits and mains for electrical communica-
" tion between forti%ca,tions, and for supplying water for the use of
the garrisons of the fortifications. Held further that the statutes of
the State could not be regarded as including the United States, since
the State could not control the operations of the General Govern-
ment within the sphere of its activities. (. 26142, June 7, 1910.
IID. Under the power to improve navigation, Congress may -
appropriate for, and the Secretary of War may cause to be erected,
a pier in Lake Michigan, and after its erection the United States has
the authority of conservation of the same. P. 64, 477, Aug., 1892.
And see R. 51, 609, Mar., 1887. lts exercise may be discontinued
or abandoned when the work—such as a pier, dam, breakwater,
etc.—is no longer needed for the in}Provement of navigation. - P. 32,
3875, May, 1889; 39, 99, and 42, 210, Feb. and July, 1890; C. 18680, Nov.
25, 190.
'« IID1. Held that the building of a dyke, under an _appropriation
for the improvement of the navigation of the Hudson River, did not
of itself vest in the United States a property in the soil or give it any
title thereto; 3 that the property in the river frontage was affected by
the rights of the Unite(f States only-so far as concerned the naviga-
tion.of the river and the maintenance and conservation of the work
of improvement, and that the owner might legally make any use of
his property that he might see fit provided it did not obstruct naviga-

.1 Diedrich v, Northern Union Ry. Co., 42 Wis., 262; Gould on Waters, sec. 160.

2 80 held by the Attorney General in an unpublished opinion dated May 6, 1906. °
-8 6 Op. Atty. Gen., 172; 7 id., 314; Hawkins Point Lighthouse Case, 39 Fed. Rep.,
77; Scranton v. Wheeler, 179 U. 8., 141. .
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tion or interfere with the improvement.! RE. 51, 609, Mar., 1887;
P. 54, 477, Aug., 1892; C. 13680, Nov. 25, 1902. T ,

IID1a. Where a railroad company, which, as riparian pro-
Erietor, owned the land upon which was located a revetment of the
~ bank of a navigable stream (constructed by the United-States in the

improvement of the navigation of the same); was authorized to rebuild
“the revetment, subject to the condition that the work should be so
done and maintained as to fully subserve its purpose as a safe and
secure revetment and protection to the channel of the stream-—held
that the company, as riparian owner, was legally entitled to use the
revetment so long as such use did not impair its serviceableness or
involve such an exclusive possession as would be in violation of the
provisions of section 9 of the act of September 19, 1890 (26 Stat. 426),
and that a failure on its part to perform the condition would not, |
per se, divest it of such right of use, or empower the Secretdry of War
to enforce such performance by revoking the authority to rebuild
the revetment. E 64, 11, Feb., 1894; C. 3931, Mar. 14, 1908.

III. There is no general legislation of Congress authorizing the

- construction of bridges over streams or waterways, the navigable
portions of which are not wholly within the limits of a single State,
except as to bridges over the Ohio River? Such authority has
hitherto been given, with the exception stated, by special acts, which
have uniformly contained provisions requiring that the plans of the
bridges be submitted to the Secretary of War for approval before
construction is commenced. But in the case of a stream or waterway
wliose navigable extent is wholly within the limits of a single State,
Congress has provided by section 7 of the river and harbor act of
September 19, 1890, as amended by section 3 of the corresponding act
of July 13, 1892 (27 Stat. 88), by a negative pregnant with an affirm=
ative, and by section 9 of the act of %\larch-&’, 1899, directly, that a
brid{fe may be built thereover under authority of an act of the State
legislature, provided the plans and location thereof are approved by the
Secretary of War.® C. 807, Sept., 1894; 1875, May, 1895; 1943, Jan.,

116 Op. Atty. Gen., 486. See, however, act of Congress of Mar. 3, 1899 (30 Stat.
1152), and Scranton ». Wheeler, supra. ’

28ee act of Congress approved Dec. 17, 1872 (17 Stat. 398), as amended by act
approved Feb. 14, 1883 (22 Stat. 414). See also acts of Mar. 23, 1906 (34 Stat. 84),
prescribing requirements to govern as to grants thereafter by Congress of authority for
bridges; and act of June 21, 1906 (34 Stat. 386, as amended by 36 Stat. 593) forsimilar
legislation as to dams. o

38ee 200p. Atty. Gen., 488, and Lake Shore & Michigan Southern Ry. Co, ». Ohio,
165 U. 8., 365. The intention of Congress is more clearly expressed in section 9 of
the-river and harbor act approved Mar. 3, 1899 (30 Stat. 1151), which, after making it,
unlawful toconstructany ‘‘bridge, dam, dike, or causeway,’”” over any navigable water
of the United States until the consent of Congress thereto shall have been obtained,
etc., specifically provides: ““That such structures may be built under authority of the
legislature of a State across rivers and other waterways the navigable portions of
which lie wholly within the limits of a single State, provided the location and plans
thereof are submitted to and approved by the Chief of Engineers and by the Secretary ~
of War before construction is commenced.” .

Under 'date of Sept. 25, 1899, the Secretary of War held that this section does not
authorize the Secretary of War or the Chief of Engineers to approve the plans for a
bridge or other structure which would be an obstruction to navigation liable to be
proceeded against under the other sections of the act or of the statutes theretofore
existing; that theintent of the section appears to be to commit 1o the States the déter-
mination of the question whether or not there should be a bridge at any particular
place over navigable waters wholly within the State, and to commit to the Secretary
of War the protection of navigation against obstructions by such a bridge.
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1896; 2448, 2470, July, 1896; 2596, Sept., 1896; 2677, Oct., 1896;
3047, Mar:, 1897; 3428, Aug., 1897. In the latter case the plans of
the bridge should be accompanied by proper evidence that the State -
has authorized its construction. (. 1389, May, 1895, 12022, Feb.
6, 1902; 12905, Sept. 29, 1902; 13652, Nov. 19, 1902. N

IIT A. Section 7 of the act of 1890 (26 Stat. 426), in leaving the
matter of the authorization and construction of bridges over navi-
%able waters wholly within States entirely to the jurisdiction of the
State, except in so far as to require the approval by the Secretary of
War of the location and plan of the bridge, indicates that Congress
did not desire to exercise any further control over the subject. So,
upon an application for the a.plprova.l by the Secretary of War of the
g ans of a bridge over the Harlem River, which is wholly within the

tate of New York, held that the fact of the unusual importance of
this stream, and of its immediate connections with great interstate
waterways and the sea, did not except it from the junsdiction of the
State under the statute or make necessary any special or additional
legislation by Congress for the authorization or control of its system
of bridges. P. 53, 354, May, 1892; C. 13652, Nov. 19, 1902.

IIT A 1. Section 9 of the act of March 3, 1899 (30 Stat. 1151) pro-
vides affirmatively that bridges, inter alia, ‘“‘may be built under
authority of the legislature of the State across rivers and other water-
ways the navigable portions of which lie wholly within the limits of a
single State, provided that the location and plans thereof are sub-
wmitted to and approved by the Chief of Engineers and by the Secre-
tary of War before construction is commenced.” On the question
raised with respect to the proposed comstruction by the Northern
Pacific Railway of pile bridges across certain waterways of Puget

*Sound, as to whether the Chief of Engineers and the Secretary of War
could legally decline to consider plans for these crossings, under
authority of the State, held, that in view of the provisions of said section-
the necessity of crossing the waterways is a matter for the considera-
tion of the State, subject only to the authority of the Chief of Engi-
neers and the Secretary of War to approve only such plans and loca-
tions as will prevent the structures from being an unreasonable
obstruction to navigation. C. 26442, Aug. 30, 1909. Held, however,
‘that there would be no objection to the local engineer officers suggest-
ing to the railway company the advisability of changing the location
of the railway in order to avoid the expense of constructing and
maintaining d};awbridges across these waterways. C. 25442, Sept. 1,
19089.

On the application of the city of Boston for the approval of the
plans of a bridge across Fort Point Channel, in Boston, a navigable
waterway of the United States lying wholly within the State, said
bridge to be erected under State authority, held that the jurisdiction
of the Secretary of War and of the Chief of Engineers, under section 9
of the act of March 3, 1899 (30 Stat. 1151), relates to the situation -
and dimensions of the piers, the length of the spans, width of the draw
"openings, etc., but does not include the power of determining whether
‘or not a bridge should be built across the waterway at or near the
location of the proposed bridge, that being a matter for the.State
to determine under the statute.r C. 17600, Feb. 27, 1905.

1See Lake Shore & Michigan Southern Railway Co. v. Ohio (165 U. S. 366, 368, 369);
Cummings v. Chicago (188 U. 8. 410); Montgomery ». Portland (190 U. 8. 89). - s
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IIT A 2. Held, under section 7 of the act of September'19, 1890, as
“amended by section 3, act of July 13,1892, and by section 9, act of March
3, 1899 (30 Stat. 1151), that the authority of a State for the erection
of a bridge over navigable water within the State should be shown as
a condition precedent to the approval by the Secretary of War. !
P. 55, 61; and 140, Aug., 1892; 62, 94, Oct., 1893; C. 7774, Mar. 8,
1900 12022, Feb. 9, 1902 13652, Nov. 13, 1902; 18947, Dec. 13, 1905.
The fact that'the title to the soil under the water is vested in & munici-
pality of the State does not affect the power of the State to grant
such authority, nor dispense with the necessity of its doing so. The
title to the soil is distinet from the right of conservation. Though
this title be vested in a town by the State, there remains in the latter
by reason of its sovereignty, ‘“‘a jus publicum of passage and repassage,
with consequent power of conservation,”’? under which power it may
concede the authority required by the statute. P. 62, 94, supra; C.

- 12081, Feb. 19, 1902; 16213, Apr. 25,-1904; 17329, Jan. 6, 1905. .

. II A 2a. Where the act of a State legislature required a draw,
and the plan of the bridge submitted did not provide for one, held,
that there being no State authority for the construction of the bridge
as proposed, the Secretary of War was without jurisdiction to approve
the plans presented. C. 1443, June, 1895. ,

. Similarly held, where plans were submitted for the construction of
a dam or dams without locks, while the statutory authority relied on’

- required ““a lock or system of locks.” (. 26797, June 1, 1910. .

IIT A 2 b. As the object of this legislation is to protect the navigaZ

‘ble waters of the United States from unreasonable obstructions, held, -
that it should not be construed to authorize the location and plan of a
bridge which would have the effect of stopping navigation at the point
where it is to be constructed. (. 5863, Feb., 1899. L

With reference, however, to the construction by the city of New

York of an embankment or causeway to hold a sewer outlet across a
navigable creek in that city with a view to filling solid above the same,
held, that the city having authority from the State for the purpose, the

Jocation and plans could be approved. C. 25047, June 5, 1909.

IIT A 2 ¢. On the question of whether the Secretary of War had
authority to approve the plans for a power dam across St. Joseph

River, Ind., the navigable portion of said river being in Michigan,
held, that as the portion of ‘the river to be affected by the structure

_is not navigable, no approval of the plans by the department.was
required. %’ 11394, Oct. 18, 1901. Similarly held, with reference to

power dams across the Missouri River in the section known as “The

Rapids,” near Great Falls, Mont. . C. 25647, Dec. 21, 1909. ,

III A 3. With reference to the question of the authority of the

" Chief of Engineers and the Secretary of War to approve plans for

rebuilding a-bridge over the Taunton River, a stream lying wholly
" within the limits of the State of Massachusetts, under State authority
given in 1864, held that the right originally given to construct the
bridge included the right to maintain it, i. e., to repair or rebuild it; 3.

18ee L. 8. & M. 8. R. Co. v. Ohio, 165 U. 8., 365, and 20 Op. Atty. Gen., 488.
26 Op. Atty. Gen., 172, 178. . : .
3 Rogers Sand Co. ». Pittsburgh, Fort Wayne & Chicago R. R. Co. (139 Fed. Rep., 7);
Hamilton ». Pittsburgh, etc., Ry. Co. (119 U. 8., 281); Central Trust Co. . Wabash,
" Bt. Louis & Pacific R. R. Co. (32 Fed. Rep., 566). '

[Digest page 763]



N

-

120 LAWS RELATING TO RIVERS AND HARBORS.

and that as the act provided for a draw of ““not less’’ that 60 feet in
width, implying that in case of future reconstruction a greater width
might be required, the Secretary of War and the Chief of Engineers,
in the exercise of the powers conferred on them, in passing upon the
plans could require such changes in the location ang structural rela-
tions of the bridge as might seem to them best calculated to secure
;};e I:fggz_ and unobstructed navigation of the river. €. 18947, Dec.

III B 1. Where the special act does not require that a plan of the
bridge shall be approveg by the Secretary of War, he will preferably
not give his approval to any plan, since if he did so he ,migﬁ)t perhaps
commit the Government to the sanction of a bridge which might prove
to be'an obstruction to navigation. P. 25, 96, June, 1888. Where,
however, it was proposed to rebuild a bridge, originally constructed
over the Missouri River under a special act of Congress which did not

, require approval of the plans, helg, that as the later legislation in sec-
tion 9 of the act of March 3, 1899 (30 Stat. 1150), requires the approval .
of the plans by the Chief of Engineers and the Secretary of War, as
well as the consent of Congress, approval of the plans for the rebuild-
ing of the bridge would be required. C. 11500, Nov. 2, 1901.

-III B 2. Where a special act of Congress authorized the construc-
tion of a bridge across the Mississippi River, upon obtaining approval
"by the Chief of Engineers and the Secretary of War of the location and
plans of the same, and the applicant, after the piers had been com-

_pleted and the grade fixed, applied for the approval of the location.
and plans, the approval was withheld on account of the objectionable
location of the bridge; and thereafter an act was passed authorizing
the applicant ‘“‘to maintain and operate a bridge and ap%roaches ,
thereto now constructed,” upon the proviso, inter alia, that the plans
and specifications should be approved by the Secretary of War and
the Chief of Engineers, otherwise the act to be null and void. On
the question raised as to whether it was intended that the ‘bridge
should be allowed to stand as built, except for such minor changes as
could readily be made, or to make the legalization of the bridge de-
pend upon the judgment of the War Department that the location
and plans Woufd afford reasonable facilities for navigation, held,
that the latter view would defeat the operation of the statute; and
therefore that the approval contemplated by the act was of the plans
and location of the existing bridge, with such aids to navigation and
minor changes as might be deemed necessary in the interests of
navigation. C. 26773, June 3, 1910.

III B 3. Where a special statute (act of Congress), authorizing
the erection of a bridge over navigable water by a railroad corporation
named, provided that the bridge should not be commenced till the
company should submit for approval by the Secreatry of War a certain
plan and design with designated particulars and specifications, held,
that the authority of the Secretary was thus restricted, and that he
could not lawfully act and approve till the data described were sub-
mitted. P.-30, 29, Jan., 1889, C. 163, May, 1890.

The application for the approval must be accompanied by the par-
ticulars specified in the act; otherwise the Secretary has no jurisdic-"
tion. Here the map and plan submitted failed to show the character
of the structure, as also the full shore line and the direction and
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strength of the current, and gave only partial soundings. P. 43, 259,
Oct., 1890; C. 205,208, and 209,0ct.,1890. Plans are insuflicient as a
basis for action where they do not show what the statute requires.!
C. 9950, Mar. 7, 1901. Where the special act designates the kind of
bridge authorized, details of the plan, etc., the Secretary of War is
empowered to approve only such a bridge and such plans as comply

'with the statute. If he gives his approval to others, }Il)is action will be
ineffectual in' law, and the bridge 1f completed will not be a legal
structure.2  C. 229, Nov., 1890; 1477, June, 1895; 1532, July, 1895;
8892, Sept. and Nov., 1900; 9950, Mar. 7, 1901; 11678, Dec. 2, 1901.

III B 3a. Where a special act authorizes the placing of a bridge
across navigable water of the United States, by a railroad or other’
corporation, in addition to the plan of location and particulars re-
uired by the statute, a standin%“rule” of the War Department of
:}uly 31, 1886, requires certain other evidence to be submitted to the

‘Secretary, of War, to establish the legal existence and authority of the
corporation and its acceptance of the privileges and conditions granted
anlzipimposed by the act® R.53,879, Apr., 1887, 56,574, Sept., 1888.
In particular cases still other evidence may be essential; as1in a case
where there has been a consolidation of two companies, when copies
of the agreement and of the enactment authorizing the consolidation,
etc., should also be submitted. E. 52, 199, May, 1887.

III B 3 a(1). Under the rule of July 31, 1886, it has been decided
by the Secretary of War that the copy of the charter or articles of

_incorporation of the company should %e authenticated under the sig-
nature and official seal of the Secretary of State, or other proper State
official, in whose office the original is on file. Held that a printed copy
of a copy, under the certificate of the secretary of the company and its
corporate seal, was not sufficient evidence. R. 53, 32, 37, Sept. 1886.
But the fact that the company has not furnished proper evidence of
its incorporation does not affect the jurisdiction of the Secretary of

1In practice, however, the location and plans of bridges have been approved,
although the map of location failed to show all the details specified in the statute,
the provisions of the statute, in this respect, being {reated as directory. ‘

2 See -Hannibal & St. J. R. Co. ». Missouri River Packet Co., 125 U. S., 260, 263;
Missouri River Packet Co. ». Hannibal & St. J. R. Co., 2 Fed. Rep., 285; Gildersleeve
2. New York, N. H. & H. R. Co., 82 id., 763; Assante ». Charleston Bridge Co., 41
id., 365.

8This rule is as follows:

Rule to be observed when application is made, pursuant to an act of Congress, for the
approval by the Secretary of War of plans for a bridge, or aright of way, or other privilege.
‘Whenan act of Congress granting a privilege toan individual or a corporation contains

a clause requiring the approval of the Secretary of War to certain matiers of detail, the

grantee will be required to establish his identity; if the grant is to a corporation, there

will be required-a copy of its charter or articles of incorporation, and of the minutes of
the organization of the company; also extracts from the company minutes showing the
names of the present officers of the company and the acceptance by the comipany of

the provisions of the-act of Congress, all properly authenticated. . .
The identity of the grantee having been established, and the provisions of the law -

having been complied with, the terms, conditions, requirements, etc., will be reduced

to writing. This paper will be signed by the grantee in token of his acceptance of
the conditions imposed, and will be approved by the Secretary of War, one copy thereof

to be filed in the War Department and the other given the grantee. .

Wu. C. ENpICOTT,
" Secretary of War.
WaR DEPARTMENT, July 31, 1886. - : -
. [Digest page 765]
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° : s . .
War to approve plans of a bridge submitted, and the objection may be
waived. (. 447, Oct., 1894. : _ .

-III B 3 a(2). Held that the statement of the secretary of the com-
pany that it had accepted the provisions of the special act (or of the
. general act of July 5, 1884) (23 Stat. 133), was not proper evidence

under the rule, but that there should be furnished a duly authenti-

cated extract from the minutes of the company exhibiting the fact of
acceptance. It should similarly be shown that the map of location
and plan of bridge submitted have the approval and sanction of the

company. R.58,12,163, Sept. and Oct., 1886. o

III B 3b. Where a specific act required a bridge to have at least
‘three channel spans ““ of not less than’’ 500 feet each in length, and it
was proposed to require one of the spans to be 700 feet in length, held
that the Secretary of War, on the recommendation of a board of engi-
neer officers, could require a greater length of span, within reasonable
limits, but could not properly require such a length of span as would
be unreasonable for the locality or as would require an impossible
structure. C. 5662, Jan. 14, 1899. '

III B 3 c. Where a special act of Congress suthorized a ‘‘free
wagon, foot and street railway bridge’” across the Arkansas River at
Little Rock, Ark., and the approved plans were changed during con-
“struction and the bridge thereby weakened so that it could not be
safely used forstreet railway purposes, held, on the question of whether:
the Secretary of War could “insist upon the terms of the charter being
_ carried out,” so that a street railway could be built to the military
post, that the act did not confer on the Secretary of War any authority’
to so insist; that his only authority to require the bridge to be altered

would be under section 18 of the river and harbor act of March 3, 1899,

but that as it did not appear that the bridge was an unreasonable

obstruction to navigation, no action could be taken under this act;

and that the only way the requirement could be enforced would be to

submit the matter to Congress for its action under the reservation in

the special act of the power to regeal it or require changes in the bridge
. at the expense of the owners. (. 2354, Aug. § and 18, 1903.

III B 4. Itis well settled that an unrestricted grant of an authority
to construct a railroad from one designated point to another includes
. by implication the authority to bridge navigable streams en route,
where the road can not practicably or reasonably be constructed with-

out crossing them.! Thus, where, by an act of Congress of June 1,

1886, authority was given to a rallway company to construct and oper-

ate a railway through the Indian Territory, from a point at or near
'Fort Smith to a point to be selected by the company on the northern

boundary line of the Territory, held that the company would be author-
ized to bridge the Arkansas River. P. 25, 92, June, 1888. Similarly
held as to bridging the same river by the Kansas City, Pittsburg &

Gulf Railway Co. under the act of Congress approved February 17,

1893. C. 1510, July, 1895; 7774, June 16, 1900. - A

III B 5. An act of May 14, 1888, in authorizing the Tennessee Mid-
land Railway Co. to bridge the Tennessee River, provided ‘‘that this
act shall be null and void if the actual construction of the bridge:

! Gould on Waters, 3d ed., sec. 129; Fall River Iron Works Co. ». Old Colony & Fall
River R. R. Co., 5 Allen, 221; U. P. R. R. Co.». Hall, 91 U. §., 343 :
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herein authorized be not commericed within one year and completed
within three years from the date of the approval of this act.” In the -
absence of words méking time an essential element of the performance,
legislative acts of this character, although they may designate a
gerjod within which a certain thing is to be done, are construed to be
- directory only and not mandatory as to time. But held here that the
statute was mandatory and that the time specified was made of the
essence of the grant, and therefore that the company, in applying for

.the approval by the Secretary of War of the location and plan, re-
quireg by the act to be approved by him, must show that the work
had been commenced within the time fixed. P. 33, 409, July, 1889;
47,99, May, 1891; C. 8736, Aug., 1900. '

III B 5 a. Where the act of Congress authorizing the construction
of a bridge fixes the time for the completion thereof, the Secretary of
War cannoet grantan extension of the time. In suchacase thebridge
should be completed as soon as possible and application made to Con-
gress for the necessary extension. C. 250, Nov., 1894.

III C. Authority granted by an act of Congress to a corporation or
an individual to construct a bridge over navigable water of the United
States is a franchise which can not be assigned without the permission
of the grantor.! And the Secretary of War can not in such a case
lawfully entertain an application for the approval by him of the plans
.of a bridge made by a party or a corporation to which the right to
build the bridge has been, without the authority of Congress, trans-
ferred. R. 49,618, Dec., 1885; P. 31,378, Apr., 1889, 32, 469, June,
1889; C. 17979, Sept. 1, 1905; 18990, Dec. 29, 1905. Where a specific

ant to build a bridge for a specific purpose—i. e. to complete its
%iile and toaccommofate the publict—is made to a railroad corpora-
tion by an act of Congress conferring no power of substitution, new
legislation is requisite to authorize tl:e transfer of the franchise to -
anggher company. R. 49,618, supra; 630, Jan., 1886; C. 1660, Aug.,
1895.. ,

IIT C 1. Where the plans were submitted and the approval of the
Secretary was applied for, not by the corporation to which the au-
thority to build the bridge had been granted by an act of Congress,
but by a construction company, which, by contract, was to erect all
the bridges for such corporation and to own them when completed,

- held, that the Secretary of War could not legally approve the applica-
tion,. the substitution of the company not having been authorized by
Congress. P. 31,378, Apr., 1889.

. HIC1 a. Where the authority for the bridge is given in terms

" to the company, ‘‘its successors and assigns,”’ 1t is held that these

* words, being the ordinary words of limitation of an estate granted in
perpetuity to a corporation, confer no right of transfer.? There must
still be specific authority of statute for the purpose, or the transfer,
if assumed to be made, will be ineffectual and void. P. 31, 378, "
Apr., 1889; 84, 276, Aug., 1889; C. 17979, Sept. 1, 1905; 18890, Dec.
5,1905. - :

IIIC 1 b. On the question whether plans for the reconstruction of
a bridge submitted by the assignee oip the company which received

, 1 Branch . Jesup, 106 U. S., 468; Thomas ». Railroad Co., 101 U. 8., 71.
218 Op. Atty. Gen., 512, . .
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the franchise from Congress could be approved, held that after the -

plans had been approved and the bridge built the franchise should be
regarded as passing with the title to the property, and that plans for
the renewal, reconstruction, or repair of the bridge will be accepted
from the person or corporation in actual possession or control of the
property—the presumption being that the possession or control of
the party in occupation is legal.* (. 24818, May 20, 1909.

III D. The bridge across the Mississippi River connecting the cities
of Rock Island, 1ll., and Davenport, Iowa, belongs to the United

States, which has complete control of the same, subject to the right of -

way of the Chicago, Rock Island & Pacific Railroad Co. (under the
acts of June 27, 1866, and March 2, 1867:) .The bridge is both a
wagon and a railroad bridge. The railroad company has no interest
in or authority over the wagon way or right to dictate what use shall
be made of it. The wagon way is established for the use of the United

States, not for that of the public, but has been opened to the public:
" for passage and transportation 'subject to conditions, one of which is-

that certain railroad freights shall not be conveyed overit. Held, that .

neither the railroad company nor the commandmg officer of the arsenal .

was authorized to prevent the American Express Co. from hauling

across between the two cities express matter not of the character

precluded by such conditions. P. 84, 213, July, 1889.
II1 K. The “Merchants’ Bridge’ over the Mississippi River at St.
Louis, Mo., was constructed under an act of Congress which provided

for the forfeiture of all rights to maintain the bridge and of all prop-

+ erty therein in the event of a violation of the provisions against con-
solidation or pooling of earnings, and that the Secretary of War ‘‘shall
take possession of the same in the name and for the use of the United
States” (act of Sept. 10, 1888, 25 Stat. 474), held, on petition for such
action, that although the statute requires the Secretary of War to act
in an administrative way and ‘‘without legal proceedings,” the pro-

cedure should resemble that of a court of equity where remedy by
" mandamus or injunction is sought, and that the owners of the bridge

should be called upon to show cause why the bridge should not be -

taken possession of as directed by the statute.?” C. 16025, July 28,
1908. )

III F. The street railway companies of Duluth, Minn., and Superior,’

Wis., applied for permission to construct a temporary structure
of pies and pontoons across the St. Louis River between Minne-
- sota and Wisconsin, the structure to be put on and through the ice

after navigation had entirely closed a,ndp to be removed before the
opening-of navigation in the spring. Held, that the structure was not
a bridge within the meaning of the legislation on the subject and that
the Secretary of War had authority to grant the permission requested.
C. 705, Dec., 1894; Nov., 1895, and Nov., 1896. .

IV. The power expressly vested in the Secretary of War by section 4

- of the act of September 19, 1890 (26 Stat. 426), to determine whether

a bridge is an obstruction to navigation, is of a judicial nature, not

1See 21 Op. Atty. Gen., 293.

" 2 After a hearing the Secretary of War decided, June 5, 1905, that no occasion had

arisen for the action of the Secretary of War under the statute.
[Digest page 768]
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ministerial merely.! The law makes him the agent of the United
States for the purpose and vests him with a specific discretion.? Held,

- that the power devolved pertained to him alone and could not legally
be exercised by the Assistant Secretary of War.? (. 135, May, 1890;
14832, June 24, 1903. ) : ‘ ‘
IV A, Under the act of August 11, 1888 (25 Stat. 400), it was
advised—though the statute did not require it—that the Secretary of
War, being constituted judge in the first instance, would properly give
the corporation, ete., owning or controlling a bridge an opportunity
to be heard, and not decide the question of obstruction or alteration
upon the report of the engineer officer alone. P. 35, 166, Sept., 1889.
But it was also held that the notice was sufficiently specific under the
law, though it did not indicate how the proposed alteration was to be
made; that the Secretary of War, indeed, was not empowered to pre-
scribe how the bridge should be altered, but that the responsibility for
the proper alteration was wholly upon the corporation. P. 28, 14,

- Nov., 1888; 35, 265, Sept., 1889. The act of September 19, 1890,
section 4, however, amended the provision as to notice in the act of
August 11, 1888, section 9, by requiring that the notice to be given.
to the person or corporation owning or controlling a bridge which
obstructs navigation to so alter it as to do away with the obstruction
‘““shall specify the changes required to be made,”’ such party being

. first given a “‘reasonable opportunity to be heard.” P. 49, 72, Sept.,

18917 C. 14832, June 24, 1902. '

Held, that under section 18 of the act of March 3, 1899 (30 Stat.

1151), the jurisdiction to determine whether a bridge is or is not an
unreasonable obstruction to navigation is in the Secretary of War,
but that the statute requires that in giving the notice ‘“he shall
specify the changes recommended by the Chief of Engineers that are
required to be made,” so that in respect of specific structural changes
his duty is to require such modifications to be made as have been
~ expressly recommended by the Chief of Engineers, and he has no
authority to require other or additional structural changes than those
so recommended. (. 22317, Apr. 15, 1909. '

" 1InU. 8. v. Rider, 50 Fed. Rep., 406, it was held (by Sage, U. 8. Dist. J.) that this
. section was unconstitutional in delegating to the Secretary of War “powers exclu-
sively vested in Congress.”” See, however, Riderv. U. 8., 178 U. 8., 251. At the trial
of this case in the circuit court there was a division of opinion, but the presiding judge
charged the jury that Congress had the constitutional power to confer upon the Sec-
retary of War the authority to determine when a bridge, such as the one in question,
was an unreasonable obstruction to navigation, and on writ of error to the Supreme
Court the judgment was reversed, without deciding this question, on the ground
that the municipal officers controlling the bridge did not have public moneys which
could lawfully be applied to the purpose-and could not obtain such moneys within.
the time specified In the notice.. In an able and exhaustive opinion by Acting
Attorney General Dickenson, dated Oct. 24, 1896, it was held that this act was not an
unconsitutional delegation of legislative function; that Congress is not required to
consider each case of alleged obstruction, but may generally define the offense and
leave the facts to be determined by a court or special tribunal. 21 Opins. Atty. Gen.,
430, and authorities cited.
2 Miller ». Mayor of New York, 109 U. S., 385, 393. ‘
- 3 See XII Comp. Dec., 483; ibid., 484. Where the notice purports to be from the -
Secretary of War 1t is sufficient although signed by the Assistant Secretary. Hannibal
Bridge Co. ». U. 8., 221 U. S, 194. .
B ) . [Digest page 769]
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IV A 1. Before the notice tc alter a bridge is given, the party
owning or controlling the same is entitled, under the act of 1890, sec-
tion 4, to be heard on the changes specified in the notice as well as-on
the time in which they are to be made; and unless an opportunity
" for such hearing has been given, the party will not be liable to the
penalties specified in section 5.of the said act. C. 798, Dec., 1894;
1511, Nov., 1895; 14882, June 24, 1903.

IV A 2. Held, under section 18 of the act of March 3, 1899, on the
question of whether Eroceedi_ngs to alter a bridge could be begun
prior to,the time the bridge becomes an unreasonable obstruction to
navigation, that under the statute this notice is to be given when the
bridge ‘““4s’’ an unreasonable obstruction. (. 14762, June 25, 1903.
Where, therefore, a bridge is not an unreasonable obstruction to
navigation, the Secretary of War can not initiate proceedings for its
alteration on the ground that it will obstruct navigation at some
" future time, whether definite or indefinite. (. 22317, Aug. 28, 1908,
and Apr. 15, 1909. o . -

IV A 3. With respect to the alteration of a railway bridge across
Pablc Creek, Fla., it appeared that the construction, under authority .
of the State of Florida, of a proposed canal to connect the waters of
the creek with those of the St.Johns River, would have the effect of
laxgely increasing commerce on the creek; held, with regard to the

uestion of whether, in determining the character of the alterations, -
this increase of commerce on the creek could properly be considered,
that such increase is to be treated as a part of t}ﬁe public commerce. .
in respect to the right of public navigation on this creek; that any
changes required to be made in the bridge should have in view this
increase as well as the commerce now existing on the creek; and that
in authorizing bridges it is usual to take into consideration, not only .
existing commerce on the stream, but.also the probable future require-
ments of the same. (. 22317, Aug. 28,1908. - A

IV B. Esgecially’ in view of the fact that the ‘giving of the notice .
to alter, under the act of 1890, section 4, is a proceeding preliminary °

~ and necessary to the fixing of criminal liability upon a failure to make

the alteration, such notice should be strict and precise.! . It should set
forth the situation and character of the bridge so as clearly to identify
it, stating the name of the owner, etc., and specify fully the change or
changes “required to be made’’ as to height, width of span or draw
opening, etc.; and it should a,pﬁ)ear from the notice, or in connection
therewith, that the party has had a ‘““reasonable opportunity to be
heard.” "P. 48, 431, Nov., 1890; C. 1832, June 24, 1908.
. IV C. Held, that the provision of the act of August 11, 1888 (25
Stat. 400), as to the proceedings to be taken against a corporation
- refusing after due notice under that gct to alter a bridge, was repealed
. by that of the act of September 19, 1890, and that such corporation
could not be prosecuted without a new notice under the existing
statute, followed by a failure to comply. An offender can not be
punished under a penal act which has expired or been repealed prior.
to conviction.? So, advised that proceedings initiated under the act
of 1888 be commenced de novo. g 48, 481, Nov., 1890; 49,72, Sept.,

1 ¢A purely statutory authority or right must be pursued in strict compliance with
the terms of the statute.”” Bishop, Written Laws, sec. 119. .
? Endlich, Interpretation of Statutes, 435.
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1891. Under the act of 1890, section 4, it is made the duty of the
Secretary of War to initiate proceedings (by notifying the proper dis-
trict attorney) only in case of alterations, not made, of completed
bridges; as to other obstructions, the duty to enforce the provisions
of the act is devolved upon the ‘‘officers and agents’’ specified in sec-
tion 11. P. 52, 343, Mar., 1892. - _

IV D. Where, after notice to alter a bridge, as constituting an
obstruction to navigation, the bridge company owning the same has
failed, and the property has passed into the Kands of a receiver, the

" proper method of procuring the alteration to be made is by motion
i the proper court for an order requiring the receiver to malke it.
P. 37, 404, Jan., 1890. In such a case neither the owner nor the
receiver can be made personally amenable for failure to alter. P. 60,
118, June, 1893. A similar proceeding is to be pursued where a ,

. receiver has been appointed before notice or before the obstruction
was developed. Thus where a bridge, on the line of a railroad, which
had been placed under receivers, was discovered to be an obstruc-
tion to navigation because of having no draw, advised that the Secre- -
tary of War apply to the Attorney General to have the case brought
by the proper motion to the attention of the court by which the
‘receivers were appointed, whose duty it then would be to order the
receivers to make the alteration out-of the income accruing from the
operation of the road.! And held that it would not be necessary to
notify the receiver as such, since without the ordér of the court he
could not legally incur the requisite expense for the purpose.? P. 60,

© 118, supra; 62, 55, Oct., 1893; 64, 399, Apr., 1894.

. IV E. Where the plans of a bridge had been approved, under
section 7 of the act of September 19, 1890 (26 Stat. 454), without
reserving the right to require changes, and as it was proposed, in view
of the widening of the river under authority of Congress, to serve
notice on the bridge owner to alter the same, held that sections 4 and

5 of the same act vested the Secretary of War with jurisdiction in = -

the matter of requiring changes in any. bridge ‘‘now constructed or
which may be hereafter constructed over any navigable waterway
- of the United States,” so that such bridge, when altered, may not be
‘‘an unreasonable obstruction to.the free navigation of such waters,” -
“and that.under the combined operation of the two provisions the
approval, although not reserving the right, was, nevertheless, sub- -
ject to such future alterations in the bridge as might be required to
render navigation through it reasonably free, easy, and unob-
structed.? O. 27747, Feb. 18, 1911. :

IV F. Where a bridge has been reported an unreasonable obstruc-
tion to navigation the Secretary of War may proceed under section 4
of the act of September 19, 1890, to give the owners thereof a hearing
with a view to notifying them to make the necessary alterations. But
if in the meantime the owners waive hearing and notice and submit
plans of alterations, the Secretary may approve the same; and his
approval will'in effect prescribe that the bridge be altered as indicated
by the plans. This procedure has been followed in a number of cases.
C. 1157, Mar., 1895 24, 818, May 7, 1909.

! See U. 8. v. St. Louis, A. & T. R. Co., 43 Fed. Rep., 414.
2 Cowdrey v. Galveston, ete., R. Co., 93 U. S., 352

3 See opinion of the Attorney General dated June 9,1911 (29 Op., 139, 149).
’ [Digest page 771]
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IV G. The acts of July 5, 1884, chapter 229, section 8, and August
11, 1888, chapter 860, section 9, in providing for the removal of ob-
structions to navigation caused by %ridges, by requiring their altera-
tion, etec., do not empower the Secretary of War to resort'to military
force to effect the purpose: Theyleavethe execution of their provisions .
to the law officers: and the courts. They make it the duty of the
Secretary of War, whenever the owners or responsible parties, after
having been notified to do so, neglect to so alter a bridge as to abate
the obstruction, to apprise the Attorney General, who. 1s thereupon
required toinitiate the proceedings specified in the statute. P. 42
85, July, 1890. ~ : »
~ IV H. The department of public works of the city of New- York
réquested that the necessary steps be taken to permit that department
to close the drawbridge across Harlem River at Madison' Avenue for
not to exceed two weeks to make needed repairs. Remarked that
there is no statute of the United States which 1n terms empowers the
Secretary of War to authorize the closing of a drawbridge during its
repair, but recommended that the applicant be advised that no steps
would be taken by the War Department in regard to the bridge as an
obstruction to navigation during the time necessary for its repair.
C. 3299, June, 1897. :

V. Section 10 of the act of March 3, 1899 (30 Stat. 1151) makes it
unlawful to construct any wharf, pier, etc., in any navigable water
of the United States outside established harbor lines or where none
have been established, except on plans recommended by the Chief of
Engineers and authorized by the Secretary of War, etc. A permit .
under this statute confers on the grantee no right or franchise for the
structure or interest in the shore or bed of the stream where it is to
be built, but simply makes the authority required therein a condition
precedent to the exercise of such right as the applicant may have
with respect to its effect on commerce and navigation.! It can not
in any sense be regarded as vesting in the grantee any power to avoid
or contravene State and local laws or individual privileges and immu-
nities held by other parties thereunder. C. 8360, June, 1900; 28869,
Aug. 23, 1911; 29859, Jan. 9, 1912. The jurisdiction to approve
plans for structures in navigable waters under this section is not
vested in the Secretary of War alone but in the Secretary of War and
the Chief of Engineers, each of whom is charged in the statute with
an independent exercise of discretion. Held, therefore, that a per-
mit can not lawfully issue until the Chief of Engineers has approved
or recommended the proposed works. C. 21198, Feb. 12, 1907 .- :

V A. Held that section 10 of the act of March 3, 1899 (30 Stat.
1151), does not limit the discretion of the Secretary of War as to the
character of the permit which he may issue under the authority
conferred therein; and therefore the permission may be formal as to
plers, wharves, etc., or by way of letter, as to booms, ferry cables,
pipe lines, etc. (C. 14890, June 30, 1903), or by way of waiver of ob-
jections. C. 27899, Nov. 7, 1911. Further held, as to the taking of
water {from the Rio Grande, that the permit may be revocable at will
. absolutely; may be limited either as to amount or by the condition.
-of the river or the season of the year; and may be so worded as to
impose notice, upon all subtakers or assignees, of the restrictions of

! Cummings v. Chicago, 188 U. S. 410.
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the permit. . 27899, Nov. 7 and 8, 1911. Held, further; that the
. rlﬁama,n owners’ rights in regard to the use of the navigable stream -
whatever they may be under State law, are subject to-the paramount
authority of the United States to regulate the matter, so that any .
withdrawal may’ be prohibited which would injure the navigable
capacity of the stream. C. 27899, Nov. 7 and 8, 1911.
~ V B. Held, with reference to the question of whether the Secretary
" of War may legally authorize the Chief of Engineers to permit the
placing of log booms, fish weirs, and fish traps in navigable waters of
the United States, that while it is well settled that discretionary
duties are not a proper subject of delegation, the action proposed
should not be regarded as a delegation of discretionary duties,. but
as the approval by the Secretary of War of such structures in advance,
charging the Chief of Engineers with the duty of communicating to
the applicants the fact that the Secretary of War has approved the
placing of the structures in the navigable waters. C. 16336, May 13,-
190/. Similarly held, with reference to the extension of the authority
to include routine applications for permits for excavating approaches
to wharves; dredging to obtain sand or gravel for commercial pur-
poses, and to deposit dredged materials under the usual conditions for
such deposits; placing of wires, cables, or pipe lines; removal of logs,
etc. C. 16336, Nov. 19, 1910, and Feb. 18, 1911; 25049, July 5, 1910.
Where, however, it was proposed -to authorize the local engineer
officer to permit the ‘‘driving of piles, or the establishment of other -
structures for mooring purposes, in Newport Harbor, in such manner
and at such points as, in kic opinion, will not seriously interfere with
navigation,” held that the duty imposed on the Secretary of War by
the statute is discretionary, not ministerial, and can not legally be
“delegated.r C..7767, Mar. 7 and 15, 1900. - : .
.+ V(. On the protest against granting permission to the Union Oil
- Co. for a pipe line in the Pacific Ocean at Santa Barbara, Cal., on the
ground that & certain amount of oil would be spilled in transfer to
the pipe line and would later reach shore, resulting in injury to the
bathing facilities for which Santa Barbara is famous, Aeld that see-
tion 10 of the act of Mareh 3, 1899 (30 Stat. 1151), under authority
of which the permit would be given, does not give to any applicant
the franchise for the proposed structure but presupposes that the
applicant has a franchise for the same; and in order that the struc-
ture may not unreasonably obstruct navigation, forbids its erection
except upon plans-to be approved by the %hief, of Engineers and the
Secretary of War; and that the jurisdiction conferred on the Chief of

Engineers and the Secretary of War should be exercised solely with . |

reference to the interests committed to their charge, i. e., the pro-
‘tection of the navigable waters of the United States from unreasona-
~ ble obstruction to commerce.” C. 24527, Feb. 25, 1909. Held, how-

1 Birdsall ». Clark et al. (73 N. Y., 76); Metchem on Public Officers, sec. 567; ~
Throop’s Public Officers, sec. 672. .

2 This view was concurred in by the Attorney Generzl in 27 Op. Atty. Gen., 284.
See also Montgomery ». Portland (190 U. S., 89), where it was held that ‘‘under
existing enactments the right of private persons to erect structures in a navigable
water of the United States that is entirely within the limits of a State is,not complete
and absolute without the coneurrent or joint assent of both the Federal Government
and the State government,” citing Cummings v. City of Chicago (188 U. 8., 410),
and Willamette Bridge Co. v. Hatch (125 U. 8., 1). See also North Shore Boom Co,
v. Nicomen Boom Co. (212 U. 8.; 406), and Gring ». Ives (222 U. 8., 365).

. [Digest page 773} '

5979°-—H. Doe. 1491, 62-3, vol 3——9



130 LAWS RELATING TO RIVEES AND "HARBORS.

ever; in the case of an application for permission to place an adver-
“tising sign off the coast at Atlantic City by an applicant who was not
. an owner of shore property, that the Secretary of War might properly
require, as a condition precedent to granting the permission, a show-
ing that the applicant was authorized to construct the same. OC.
26678, May 9, 1910. ' |
" VC1. With reference to the question of the jurisdiction of the
Commissioners of the District of Columbia under the wharf act of
March 3, 1899 (30 Stat. 1377), held that this jurisdiction is to be
exercised subject to'the authority conferred on the Secretary of War
and the Chief of Engineers by the general legislation of the act of
March 3, 1899, supra, so that all applications which contemplate.
work outside the harbor lines should be submitted for the recommen-
dation of the Chief of Engineers and the authorization of the Secre-
tary of War. C. 13900, May, 27, 1903. ;
-V D. Held that under section 3 of the river and harbor appropriation
act of July 13, 1892 (27 Stat. 88), the Secretary of War was empow-
ered to authorize the laying of a water main across the bed of the
channel of any navigable water of the United States. P. 65, 352,
June, 1894. ,
. VD 1. Upon an application by the City of Boston to the Secretary
of War for a license to construct and maintain siphons for water pipes
at Warren Bridge in the waters of Charles River, held that under the
authority given him by the river and harbor act of 1888 to require
the removal of obstructions to free navigation, at bridges, the Secre-
tary might properly grant such a license as a form of assent to the
construction as not likely to interfere with navigation. P. 29, 843,
Jan., 1859. , o
V D 2. The construction, without the authority of the Secretary of
War, of wiers in a harbor which is navigable water of the United
States outside of establishéd harbor line??or where there are no har-
bor lines established) is, under section 7, act of September 19, 1890
(26 Stat. 454), unlawful when the same will be detrimental to naviga-
.tion. And whether or not the persons who constructed such weirs
had any license from the town is immaterial. P. §3, 45, Apr., 1892.
. VD 3. A fish weir so constructed as in a measure to obstruct the
navigation of navigable waters can not be legally placed in such
waters without the authority of the Secretary of War, who, by section
7, act of September 19, 1890, is empowered to %Tant permission for
the pur{fy?se. And so of a boom desired to be placed 1n a navigable
river. P. 58,3847, Mar., 1893. . '
V E. The act of August 17, 1894 {28 Stat. 338), provides (sec. 6)
that “it shall not be lawful to place, discharge, or deposit, by any °
" process or in any manner, ballast, refuse, dirt, * * * or any other
matter of any kind other than that flowing from streets, sewers; and
passing therefrom in a liquid state, in the waters of any harbor or
river of the United States for the improvement of which money has
been appropriated by Congress elsewhere than within the limits
defined and permitted by the Secretary of War.” And any and
every such act is made a misdemeanor punishable by fine and impris-
onment, ete. This statute prohibits the discharging or depositing of
matter ‘‘in the-waters of any harbor or river for the improvement of
which money has been appropriated by Congress.” As the statute is
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a penal one, and therefore subject to the rule of strict construction,
this prohibition should not be construed to extend to the tributaries
of such waters, notwithstanding the pollution of the tributaries would
result in injury to said waters. C. 681, Oct), 1894; 21290, Nov. 14,

-1907. :

- VE 1. Held that the prohibition, by section 6, act of September
19, 1890 (26 Stat. 453), of the dumping of ballast could not legally
be enforced in New York Harbor\beyond the 3-mile limit. P. 57,
154, Dec., 1891, C. 21290, Mar. 14, 1907. "

V E 2. Held, under section 3 of the act of July 13,1892 (27 Stat. 88),
that the dumping,in Lake Michigan opposite Chicago; of material from
the Chicago Dramnage Canal so as to cause shoaling, would be a vicla-
tion of the section, the locality being regarded as a‘‘roadstead’”’ within
the meaning of the statute; and that the Secretary of War could "
legally designate limits outside which dredgings might be deposited
in the waters of the lake.. C. 1587, July 24, 1595. ‘ s

V E 3. On the question raised as to the authority of the Secretary

. of War, under the act of June 29, 1888 (25 Stat. 209), as amended

by the act of August 18, 1894 (28 Stat. 338), which forbids deposits,
except from sewers in liquid state, in the tidal waters of the harbor
of New York or its adjacent or tributary waters elsewhere than as
designated by the supervisor of the harbor under the direction of
the Secretary of War, to prevent the dumping of garbage where it
would be liable to be washed ashore along the New Jersey coast, held
that while police jurisdiction is ordinarily confined within the 3-mile
limit, many States assume a wider zone in defining offenses against
-their revenue laws, and it would seem that they might with equal
propriety do so for the protection of their harbors; that by the above
egislation Congress intended to conserve the sanitation of the harbor
and of the adjacent coast; and that it weuld be competent for the
supervisor of the harbor, with the approval of the Secretary of War,
to designate a place of deposit beyond the 3-mile limit at a point-
sufficiently remote to insure not only the protection of the harbor
a%ainst obstructions to navigation but also to conserve the sanitation
of the adjacent coast. (. 20031, July 11, 1906. ,

V F. No executive department of the Government can give private
parties the exclusive privilege of harvesting ice from any part of a
navigable river of the United States. (. 1817, Nov., 1895.

V G. With reference to the threatened removal, under the authority
of the State of Illinois, of certain State dams the removal of whic
‘would modify the capacity of the Illincis River, a navigable water of
the United States, ;L)eld, on the question whether such threatened
removal could be prevented, that under section 10 of the act of
March-3, 1899 (30 Stat. 1151), such _removal would be unlawful
without the proper authorization of the Secretary of War, upon the
favorable recommendation of the Chief of Engineers. . 14235, Mar.
‘25, 1908. . , —

V H. The diversion of water from the Niagara River above the
falls was regulated, prior to the ratification of the treaty of January-
11, 1909 - (36 Stat. pt. 2, p. 2448), by the act of June 29, 1906 (34
Stat. 626), which was extended in its operation by joint resolution

-of March 3, 1909 (35 Stat. 1169). The act, as extended, expired by
- I . K .

' Compare the concurring opinion of the‘At‘torney General in 20 (jp. 293.
) . [Digest page 775) i o
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its own hmitation June 29, 19111 Held that the. treaty of January
11, 1909 (supra), being of later date and of precisely equal obligatory
force, replaces the provisions of the act of June 29, 1906, in all inci-
- dents in which it conflicts with said act; that the licenses given under
said act will expire, each in accordance with its terms, on June 29,
1911, after which any action in respect te the issue of new licenses
. will have to be regulated by article 5 of said treaty of January 11,
1909; and in respect to.the appeintment of commissioners under the
treaty that the requirements of said treaty were fully operative, and
no-further legislation would be necessary to warrant the appoint-
ments, provision having been made by the act of June 25, 1910 (36
Stat. 766), for the expenses of commission incurred under the treaty
. for the fiscal year en£ng June 30, 1911. €. 19084, Jan. 11, 1911.
Held, under the act of June 29, 1906 (34 Stat. 626), forbidding the
diversion of water from the Niagara River except as authorized
therein, that in respect to the withdrawal. of water by the city of
Lockport, N. Y., for domestic and sanitary purposes it was ques-
tionable whether the proviso of said act, that the prohibition should
not apply te diversion for ‘‘sanitary or domestic purposes, or for
navigation, the amount of which may be fixed from time to time by

the Congress of the United States or by the Secretary of War under -

its direction,”” the Secretary of War could not authorize such: diversion
exceptin pursuance of appropriate enabling legislation.? FHeld, how-

ever, that Ffrmission for the necessary intake could be given under-

the act of March 3, 1899, pending the obtaining of such legislation.
0. 20607, Oct. 25, 1906. S - \

VI. On the general question of the proper location of harbor lines,
held; that they should %‘e kept as near to the shore as the reasonable
‘demands of navigation, presemt, or prospective, may require, sinee
. when they are once esta,b{;)ished and: reclamation work and structures

have been started in rear of the same, it will be exceedingly difficult *

to afterwards move the lines farther toward the shore across the exist-
ing structures. C. 28248, Apr. 29, 1911. .
. VEA. Held, under section 12 of the act of September 19, 1890. (26
Stat. 455), authorizing the Secretary of War to establish harbor lines,
that, in establishing a harbor line in the harbor-of Bridgeport, Conn.,
he was authorized to prescribe regulations under which the littoral
owners (who, by the laws of Connectieut, have a right of property in
the flats on their fronts, and may wharf or dock out to the navigable
channel so as to avail themselves of the use of it) should have their
vested rights recognized and protected; that while he might, for the
yrotection of navigation, regulate their building out to the channel,
Ee could not prohibit their doing so, or condemn, or deprive them of,
their property. - But held, that his. authority for establishing a harbor
. line—which. consists 1n loeating, an imaginary line beyond which
wharves, etc., shall ‘mot be extended or deposits dumped—could be
exercised only so far as necessary for the protection of the navigable
" channel as an interstate waterway, and not to protect mere local
traffic. P. 82, 211, Feb., 1892; 61, 132, Dec., 1891.

1-Provisions of act of June 29, 1906, reenacted and extended to Mar. 1, 1912 @
Stat. 43). ) : ' .
- 2The Secretary of War held that the exception in the said act of June 29; 1906,

referred “‘as well to authiority previously as to that which may be conferred by subse- .

quent.statute,’”” and directed that -the necessary permit be issued.
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VI A 1. With referénce to the establishment of harbor lines in
Sheepshead and Jamaica Bays, on question rajsed as to the legal
aiithority of the United States to establish harbor lines in navigable
waters below high-water mark at points where the same are not navi-
gable in fact, held, that the authority of the United States to'improve
-navigable waters is not limited to the parts. of such waters which are
navigable in fact, but extends to all parts of a navigable waterway,so
that new channels may be dredged, or the erection of structures pre-

- vented which would interfere with the navigable waterway &s a whole;
and that any title of a State or of a private grantee to submerged areas
or to tide lands below high-water mark-would be held subordinate to
the authority of the United States to take and use the same, without
compensation to the owners, for any purpose in aid of navigation;
and that therefore there could be no question of the authority to
approve harbor lines as recommended, l.g regarded as reasonably nec-
essary for the preservation and protection of the harbor.! (. 28243,

© Apr. 29, 1911. Held, further, on the question whether the lines rec-
ommended were reasonably necessary for the protection of the harbor,
that the fact that the lines had been recommended by the United

. States Harbor Line Board, after extended inquiry, in connection with ,
.the applieation of the local dock commission for ‘their establishment
on the lines proposed, might properly be regarded as establishing this
point. . 28243, Apr. 29, 1911.

VI A 2. Held, that the fact that harbor lines had been established
in particular waters' would not prevent the Secretary of War from re-
establishing them along different lines, where such action is regarded
as essential to the preservation and protection of the harbor.? C.
4557, July 9, 1898; 5097, Oct. 8, 1898; 5238, Now. 3, 1898.

- 'VIB. Held that the river and harbor act of August 11,1888, sec-
tion 12, did not make the approval of the Secretary of War essential
to the establishment by a State of harbor lines on its internal navi-
gable waters, and therefore that, until the United States exercises
control in the manner provided for by séction 12 of said act, the State.

. of Wisconsin was empowered, through the municipality of Duluth, to
change and regulate the harbor lines of Duluth Harbor without such
approval.® P. 33, 308, July, 1889. ,

VII. Theriver and harbor act of June 14, 1880 (21 Stat. 180), makes
it the duty of the Secretary of War, on being satisfied that a sunken
wéssel obstructs navigation, to give 80 days’ notice, to all persons in- - °

terested in the vessel or cargo, of his purpose to cause the same to

N

1 See Philadelphia Co. ». Stimson (223 U. 8., 605), where the court held, with ref-
erence to the change by the Secretary of War in 1907 of the harbor lines in the back
¢hannel of the Ohio River at Brunot’s Island so as to make the line coincide with the
actual high-water mark, no improvements having been made since the line was orig-
inally established in 1895, that such change was within the authority of the Secretary
of War; that the title to the soil under navigable waters was ‘“‘subject to the authority
of Congress under the Constitution of the United States’’; and that ‘“the exercise of
this power could not be fettered by any grant made by the State of the soil 'which
formed the bed of the river or by any authority conferred by the State for the creation
of obstructions to its navigation.” -

? See Philadelphia Co. ». Stimson (223 U. 8., 605), referred to in pote to VI A 1,
ante, in which the court said: ““That officer (the Secretary of War) did not exhaust his
authority in laying the lines first established in 1895, but was entitled to,change them,
as he ,did change them in 1907, in order more fully to preserve the river from obstruc-
tion.’ . o .. A :
3 See County of Mobile v. Kimball, 102U. 8., 691: and Gring ». I'ves, 222 U. §., 365.

' {Digest page 777] .
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bé removed unless removed by the persons interested as soon there-
- after as practicable, before himself proceeding to take measures for its'
removal under the act. If the removal be effected by the Secretary-
of War, the act requires that the vessel and cargo shall be sold at-
auction- and the proceeds deposited iri the Treasury. Under this
legislation—especially in view of the fact that the‘act suthorizes the-
taking possession of the property of private individuals and the dis-;
posing of it without compensation to the owners—held that the notice -
should be strictly given to all interested, the owners of the cargo as
well as the vessel, unless indeed such notice were waived, in which
case the waiver should be definite and express and joined in by all the
interested parties. P. 35, 466, Oct., 1889; C. 13444, Oct. 29, 1902.
VII A. In view of the provisions of section.20 of the act of March .
3, 1899 (30 Stat. 1154), relating to the removal of sunken or grounded
creft and vesting authority in the ““Secretary of War or any agent of
_ the United States to whom the Secretary of War may delegate proper
authority,” held that under the authorty to delegate thus expressly
conferred on the Secretary of War he could legally delegate to the
officers of the Corps of Engineers in local charge the authority to take
the necessary steps to remove or destroy any sunken craft which
obstructs the navigation of any Government canal, lock, or navigable
waterway. C. 17418, Jan. 20, 1905, Apr. 26, 1910. o
- VIL B. Where derelict articles—wrecks for example—are encoun-
tered by officers of the Engineer Corps, as obstructions to the improve-
ment of rivers, harbors, etc., required by Congress (in the exercise of its
ower to regulate commerce) to be cleared and improved, it will be
fegal and proper for such officers to remove such obstructions in the
most effectual manner. If the property ‘is not actually abandoned
and is valuable, it will in generafbe expedient first to give notice to
‘the owners (personally if practicable, or, if not, through the news-
papers) themselves to make the removal within a certain reasonable

time! R. 36, 569, July 1875; C. 10628, June 10, 1901.

VII B 1. Held, with reference to the question of the authority of
the War Department to permit the removal of sunken logs from- the
Néches River, Tex., under section 19 of the act of March 3, 1899, that,
this section is not understood to assert a property right in the United
States to sunken wrecks, etc., except as such right may arise from the
taking possession of abandoned property; that the statute recognizes
the right of the owner of the obstruction to remove the same promptly;
but that if he fails to do so it will be treated as abandoned and the
property applied pro tanto to the payment of the cost of removal;
and that there would be no legal objection to granting the permission
applied for in respect to such logs as wefe abandoned, or to entering
into & contract for their removal, upon the provision that the logs

+ 1See sec. 4 of act of June 14, 1880 (1 Sup. R. 8., 296), which provides for the
removal of sunken wrecks and prescribes the giving of such notice. = Also, later acts
of Aug. 2, 1882 (id., 369); Sept. 19, 1890 (id., 802); and sec. 15 of act of Mar. 3, 1899
(30 Stat. 1152). . - . .

In an opinion of the Attorney General of May 24, 1877 (15 Opins., 284), it is held
that the Secretary of War, where authorized by an appropriation act to improve
the navigation of a navigable stream, may cause to be removed wrecks, not yet aban-
_ doned but stili- private property, if he considers them obstructions to navigation.-

And see his later opinion of April 27, 1880 (16 Opins., 479) (C. 12081, Oct. 1, 1902, 17329,

July 6, 1905), as to the authority of the United States to improve navigable rivers to
. the disregard of individual rights of property in the soil of the bed.
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should become the property of the contractor. (. 14259, June 12,
1906. - o .

VII B 2. Where a boat which had been left by its owner anchored -
or tied up was sunk by carelessness of the owner, on the question
whether the burden of removal rests on the United States, upon the
owner by whose carelessness it-was-sunk, or upon the city in the serv-
ice of which it was held that, under the circumstances, the War
- Department should not .remove the wreck, but that the burden of its
removal rests on the owner. C. 10878, July 22, 1901.

VII B 3. Onthe application of a transportation company for the
removal of the wreck of a steamship belonging to said company,
which sank near the wharves of the company, accompanied by evi-
. dence of the abandonment of the same by the company and by the
underwriters, keld, with reference to the question of whether the com-
pany or the underwriters could be required to remove the wreck, that
the statute does not impose such a duty upon the oewners or upon the
underwriters of the vessel; that so long as it is not abandoned it
makes it the duty of the owners to use due precaution to prevent its
being a menace to navigation; but that it recognizes the right to
abandon the wreck without further liability on account of the same;
and that in the event of its abandonment, if it be such menace as the
statute conteng)lates, it should be removed under the provisions of-
the statute. C. 18824, Now. 14, 1905. . '

VII C. Where a contract was about to be made with a civilian for
the removal, from 2 harbor channel, of certain wrecks, not known to be
fully abandoned (and directed by act of Congress to be caused to be
removed by the Secretary of War), and it was proposed by the engi-
neer officer in charge to stipulate in the contract that the wrecks when
removed should belong to the contractor, keld that this could not prop--
erly be done, the United States having no property in such wrecks ( the
same not being Govérnment vessels), but simplﬁ a right to remove
them as constituting obstructions to commerce between the States.
R. 48, 284, Apr., 1880.
© VII C1, Section 19 of the river and harbor act of March 3, 1899
(30 Stat. 1154), provides that ‘“whenever the navigation of any
river, lake * * * shall be obstructed or endangered by any
sunken vessel * * * or other similar obstruction, and such ob--
struction has existed for a longer period than thirty days * * #*
the sunken vessel * * * ghall be subject to be broken up, re-
moved, sold, or otherwise disposed of by the Secretary of War at his
discretion without liability for any damage to the owners of the same.”
In carrying on the work of improving the Black River, Ark.. in August,
1909, a steamer which had been sunk « year before was removed by
the Government, subsequently the owner requested the return of the
machinery in the steamer. Recommended that the owner be informed
that the Secretary of War would direct the machinery to be turned
over to the owner on payment of $150, the cost of the removal, (..
7077, Sept. 22, 1899. ' \

VII C 2. Under the provisions of section 20 of the act of March’ -
3,1899 (30 Stat. 1154), an agreement was made for the removal from
the channel between Liakes Superior and Huron of the steamer
John B. Ketcham, 2d, which sank in the channel completely obstruct-.
ing navigation, the contract calling {or the-swinging of the vessel free
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from the channel. Upon the completion of this work the wrecking.
company raiséd the vessel for the owners and took it to Port Huron,
Mich., for .the stipulated consideration, and certain,expenses were
incurred for repairs to the vessel. Upon the demand of the wrecking:
. company for the payment of the agreed price for services rendere
-in clearing the channel, it was advised that payment would be made
if the vessel was turned over to the Engineer Department to be pro~
ceeded against under the statute. Held that as the services in.
raising the vessel and the expénses of the necessary repairs were
incurred in saving the vessel for the benefit of all interests, they
should be regarded as having the priority over the claim of the Gov=.
ernment under the statute for swinging her free from the channel, by
analogy to the rule that ‘‘bottomry bonds take priority in the inverse
order of their execution,”* and that as the summary remedy given
by the statute requires the entire proceeds to be turned over to the
Government, instead of resorting to .this remedy proceedings in .
admiralty should be taken to enforce the lien of the Government, in’
~ which proceedings the priority of the respectiveliens could be deter-
mined ; and advised that payment be not made until the vessel shall
have been returneéd to the United States and suit instituted by the
Department of Justice? (. 28032, Jan. 10 and Mar. 23, 1911.
Held, also, in regard to the contention that the statute was uncon-
-stitutional because it requires the entire proceeds to be turned over
to the Government regardless of whether they exceed -the amount
expended by the Government, that this procedure is to be resorted
“to only if the owners decline to take the vessel, upon satisfying the
lien of the Government, and that by so declining the owners should
be regarded as electing to abandon the vessel to the United States
. rather than pay the charges against her. .C. 28032, Jan. 10, 1911.
Held, further, after the vessel had been sold in admiralty proceedings
in Canada, on notice to the United States, without bringing sufficient
to satisfy the claim of the Government after the payment of liens
entitled to priority that the further retention of t]ge contract price.
for swinging the vessel free from the channel would not be justified,
but, that interest thereon should not be paid.? (. 28032, Oct. 30, 1911
- VII D. On the application of a transportation company for the
removal of the wreck of a steamship of said company, under the act.
of March 3, 1899 (30 Stat. 1154), and it appearing that the wreck was
not located where it was a menace to general navigation, but was
simply an obstruction to the approach to the wharves of said com-
any, requiring greater care in approaching the same, held that the.
ecretary of War might properly decide that the wreck -was not such’
a one as it was incumbent upon the department to remove under the
statute in question, so that if its removal was required in the inter-

136 Cyc., 201. . ) \ ) .

2 These views were concurred in by the Attorney General in his opinion dated Feb.
28, 1911. . . '

3In an opinion of the Attorney General, dated Nov. 22, 1911, it was held that under:
the facts, as they then appeared, it was no longer proper to require the wrecking com-
pauy, as a condition precedent to the pagrment of the contract price, to bring the .
vessel within the juris.giction of the United States, and that the contract price should
be paid, but that the statute under which the claim arose made no provision for the
payment-of interest. .. . : . . ‘
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ests of the applicant the expense should be borne by it. .C. 18824,
Nov. 14, 1905. : e :
-« VIII. The river and harbor aect of Aug. 18, 1894 (28 Stat. 338),
" gection 4, makes it the duty of the Secretary of War to prescribe
rules and regulations for the use and nayigation of all ‘“‘canals and
similar works of navigation,” owned, operated, or maintained by the
United States, etc., and also makes the wiolation of any of these
regulations a.misdemedanor punishable in the proper United States-
court. Held that this section does not a.ppl%r in general to natural
waterways, thou(fh their navigability has been improved and is
_ being maintained the 1
Mar., 1895; 2919, Feb; 1897;8449, Aug., 1897; 12683, June 3, 1902.
IX. By legislation prior to 1890, Congress had exercised some
¢ontrol over. the subject of obstructions to navigatien, principally.
with reference to bridges over navigable streams. But by the river
and harbor appropriation act of September 19, 1890 (26 Stat. 454),
a genergl authority over the subject was assumed,’ and it was enacted,
in section 10, as follows: ‘“That the creation of any obstruction, not
affirmatively authorized by law, to the navigable capactiy of any

waters, in respect-of which the United States has jurisdiction is °
hereby prohibited.” The act does not make it the duty of the-Secre- -

> tary of War to enforce this provision in all cases, but, in sections 4, 6,
7, 8, and 12, it invests him with specific’ authority with regard to cer-
tain kinds of ebstructions, as, to take precautions against obstruc-
tion by bridges and to approve the location of bridges, etc.; to give
permits for making deposits of substances or materials in navigable
waters; to permit the erection of wharves, dams, *breakwaters, and
the like; to break up and remeve wrecks, etc.; and to cause the
establishing of harber lines under regulations prescribed by him.
But the prosecution and punishment of individuals creating obstruc-
tions without proper permit or aythority of law is left by the act to

" the law officers and the courts. " P. 63, 365, Feb., 1894.

IX A. There is no law authoerizing the Secretary of War to cause

obstructions to be removed from navigable waters, except as he may
direct his subordinates, charged with river or harbor improvement,
" etc., to remove them where appropriations exist for the purpose. .The
act of September 19, 1820 (26 Stat. 454), makes it unlawful to place
obstructions in navigable waters without the permission of the Secre-
tray of War, but when the law is violated it is not for the Secretary

to mitiate proceedings but for the legal and judicial authorities under .
sections 10 and 11 of the act, to take action by;prosecution and

injunction. P. 52, 343, Mar., 1892; 63, 365, Feb., 1894.

IX A 1. Under the provisions of section 10 of the act of September
19, 1890, it becomes not only unlawful but a criminal act to obstruct
the navigation ef navigable waters of the United States. Thus, where
a railroad company, under color of authority from certain State offi-
cials, proceeded to close for a month, pending the repairing of one of
its bridges, the passage up and down an interstate navigable stream,

so that in fact the United States was prevented from transporting
upon the same a gun carriage manufactured within the State for the .

L See secti(_);n? 9 to 20, inclusive, of the river and havbor act of Mar. 3, 1899 (30 Stat.
'3151), for existing statutes on the subject.
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Government, held that the assumption of jurisdiction over such
waters by the United States through the legislation of Congress had
_displaced the jurisdiction previously* exercised by the State to
authorize such obstructions; and.that under this legislation the river
was a public highway, open, not.only to.the United States for public

Flﬁoses, but to all private individuals whatsoever, and could not-
aw

ully be closed or interrupted; and advised that the proper United

States district attorney be communicated with, with-a view to the

initiation of proceedings under section 11 of the act. P. 64, 210,
Mar., 1894. o - - ‘_

IX A 2. The act of June 23, 1910 (36 Stat. 593), makes it unlawful
to dump refuse material in Lake Michigan opposite Cook County at
any point within 8 miles of the shore, except under certain condi-
tions; but imposes no duty on the Engineer Department. with respect
to marking the 8-mile limit nor with respect to_the enforcement of the
statute. On the question as to whether the expense of marking;
Elacing; and maintaining buoys, including patrolling, could properly

e charged to river and harbor appropriations, keld that the act being,

penal in its nature, its provisions are supposed to be enforced, like

those of other penal statutes of the United States, by the matter.

being brought to the attention of the proper United States attorney.
ahd the ol%ender brought to-trial for violation of the statute; and
that no appropriation under the control of the Engineer Department
could be applied to the purposes in question. C. 27101, Aug. 3, 1910.

IX B. With reference to the question of the right of the Secretary
of War to confer on certain oﬁ%cers of the Charlestown Navy Yard
the authority to fhake arrests, etc., under section 17 of the river and
harbor aét of March 3, 1899 (30 Stat. 1152), for violations of sections
14 and 15 of that act, held that the statute confers on certain officers
the authority to swear out processes and make arrests but does not
empower ths Secretary of War to authorize arrests by other officials;
.and that the general duty of enforcing the law is in the Department

" of Justice—the statute expressly making it the duty of United States

attorneys to vigorously prosecute all offenders against the law when-

ever requested to do so by the Secretary of War or by any of the offi-

cials authcrized to make arrests. C. 15182, Aug. 29, 1908.

IX C. Held; that under the acts appropriating money for the -
improvement of the Columbia River, to be expended under the-

direction of the Secretary of War, the Secretary, while authorized
to make regulations for the prosecution and protection of’ the works

of improvement, was not empowered to require, by such regulations;

the removal of fish traps and pound nets as obstructions to naviga~
tion; that it was not within the province of the Secretary of War
to determine what is or what may become an obstruction to naviga-

tion, and cause to be removed the one or prohibited the other by & .
mere order. or regulation, in the absence of authority given by specifie

legislation of Congress. R. 53, 257, Apr., 1887." .
X A. When Congress, in the exercise of its- exclusive power to

direct how the public money shall be employed, has appropriated a

certain sum, to be devoted, without exceptions or provisos, to &

certain specific internal improvement, it devolves upon the executive

department of the Government, charged as it is with the execution
of the laws enacted by the legislutive, to proceed with the work
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under the appropriation, without entertaining -any question as to
the expediency of the expenditure.  Thus where Congress had made
. -in general terms an appropriation of a specific amount for improving:

- a°certain river, a,dviseg that it:was for the officer charged with the

" improvement simply to do the work, without-delaying: to raise or
.consider questions or claims of title to theland, etc., to be affected
by the improvement; such matters being quite beyond the. province.
og an executive official under the cireumstances.! R. 43, 101, Nov.,
1879; C. 2181}, July 23, 1907; 22703, Feb. 5, 1908. -

X A 1. Held, that the permissive words in the river and harbor

act of June 13, 1902 (32 Stat. 342), viz, that the ‘“Secretary of War
is authorized to cause to be built a suitable dregde for use in the
.improvement of the harbors upon Lake Erie,” like the corresponding
expressions ‘it shall be lawful” or ‘“is authorized and empowered,”
should be regarded as equivalent to the word ‘“may;” and as man-,
datory in character, and that the authority so conferred should be
carried into ‘effect.? C. 2473, Jan. 2, 19038. Similarly held, with
respect to the proviso in the appropriation made by the act of March
2, 1907 (34 g:;at. 1087), for the improvement of Mobile Harbor,
fthat so much as may be necessary may be expended in the con~
" struction of a dredge for said harbor,”‘that it is a peculiarity of
river and harbor legislation that the duties are imposed by the use
of the word: “may’’ which, in the majority of suich enactments, has.
a mandatory signification. C. 24027, Oct. 30, 1908. Similarly held,
with respect to the provision in the amendatory act of May 28, 1908
(35 Stat. 430), that the sum so set apart, except the amount expended -
for the plans of the dredge, “may” be used in the work of dredging. °
0. 24027, Oct. 30, 1908. Held, however, that in the last clause .of
.the act of 1908, “that the Secretary of War may, in his discretion,
“enter into contracts for, the work,” the context clearly deprives the
word “may’’ of the obligatory character. . 24027, Oct. 30, 1908.

- X A'2. Section 13 of the rver and harbor act of August 18, 1894
(28 Stat. 338), provides ‘‘that after the regular or formal report on
any examination, survey, project, or work under way or proposed
is submitted, no supplementai or additional report or estimate for -
the same fiscal year shall be made unless ordered by a resolution of
Congress.” To construe this language strictly would lead. to two
conclusions. which it is improbable Congress intended, to wit: (1)
‘Additional estimates for work which has become necessary in order
to preserve that already done or being done during the fiscal year;
can not be made. (2) The Senate and House of %{epresentatives,-
acting separately, can not call for information on this subject. Held, =
therefore, that the section should be liberally construed as follows:
That it prohibits additional estimates (unless ordered by resolution
of Congress), extending the work already estimated for; and that the
“resolution of Congress” referred to includes separate resolutions of
either House. C. 2148, Mar.; 1896. : -
.- X A 3. Where authority was given, by a proviso in the appropna-~
tion for a channel through Sabine Lake, to select a longer route near
the west shore and to connect the same with the Port Arthur Canal,

<1 See 24 Op. Att‘y. Gen., 594. . 4 L
2 This view was concurred in by, the Attorney General in his opinion dated Feb.
28, 1903 (24 Op. Atty. Gen., 594. . ” Ce -

s
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upon & further proviso for the free navigation of said canal, held,
that as the office 'of & proviso is not to enlarge or extend ‘the act of
which it is' & part but, rather to limit or restrict the language em-
ployed,t the routein question could not be selected in the event of
the. refusal of the owners of said-canal to allow the free navigation

Y <

thereof. . €, 13394, Oct..7, 1902. . , ,
X B 1. Work done by the United States upon rivers and harbors
is eivil work. The fact that military officers are -assigned to, dut,
on it does not make it a branch of the military service. The work
itself ‘does not relate to military matters or in any way. affect.the
.military establishment of the Government. It is pard for; not eut of
" any appropriation for the military establishment, but out of a sepa*

rate civil appropriation for. the improvement of rivers and harbors. =

Held, therefore, that paragraph 808, Army Regulations of 1889, was.
not- applicable to civilians employed in the improvements of rivers
and bharbors, said civilians ot being ‘““in the employ of any branch
of the military service.” (. 147, Aug., 1894. It was the intention;
however, to have paragraph 569, Army Regulations of 1895 (see 648 -
of 1901), apply to river and harbor work; but whether it applies or
not the Secretary of War has discretionary power to require with
reference thereto . the reports mentioned in the regulations. C. 8418,
Aug., 1897. ' '

X B 1 a. Held with reference to the item in the river and harbor
act of February 27, 1911 (36 Stat. 957), increasing the -Corps of
Engineers and providing that ‘“officers of the Corps of Engineers,
when on duty under the Chief of Engineers, connected solely with
the work of nver and harbor improvements, may, while so employed,
be paid their pa,g and commutation of quarters from the appropria--
tion for the work or works. upon which employed’ ; that the proviso.
in question, being connected with permanent legislation increasing the
Corps of Engineers, should be regarded as of like permanent charac-
ter; and that the use of the permissive word ‘“may” in legislation
of this character should be considered as mandatory, so that where an
officer 18 so engaged he not only may but must be paid from the g
propriation for the work on which he is employed.? . (. 28632, June
27, 1911. ‘ , ‘

X B 2. On.the question of whether the appropriation in the river
and harbor act of-June 3, 1896, for the investigation of the rights of
the United States in connection with the improvement of the Fox
and Wisconsin Rivers to be made under the direction of the Secretary
of War, should be disbursed by the Chief of Engineers, held that as
the item occurs along with other appropriations in the same act the
expenditure of which is under the direction of the Chief of Engineers,
although it makes no provision on the subject, it should be disbursed
by the Engineer Department under the general provision, applying
to other appropriations made. by the same act; and further, that it
was clearly competent for the Secretary of War to direct that the
al,ﬁ)gropriation be disbursed by the Engineer Department. . 3900,
-Feb. 265, 1898.

, . 1Sutherland on Statutory Construction, p. 299. . R
2 This view was concurred in by the comptroller in his decision dated July 24, 1911 -
(XVIII Comp. Dec.;246): ", L :
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X C. Section 3 of thie river and harbor act of August 11, 1883
(25 Stat. 423), made it the duty of the Secretary of War to apply the
money appropriated by the act “in carrying on the various works
by contract or otherwise as may be most economical and advantageous
to. the Government.” Held that he was thus empowered to authorize
the engineer officer in charge of the work for the protection of the
levees at New Orleans to hire without formal contract, a steamboat
- for trans}gorting material, and for other uses in connection with such
work. P, 40, 95, Mar.,1890; C.156488, Nov. 9, 1903. '

X C 1. A contractor engaged upon river and harbor work for
the Government may obstruct navigation to the extent necessary to
do his work, if such obstruction can not reasonably be avoided. He,
is, however, liable both civilly and criminally for an unauthorized
obstruction, and the Secretary of War is without authority to relieve
him from such lability. C. 3839, Feb., 1898. ‘ .

X D. Section 3736, R. S., provides that “no land shall be pur-
chased on account of the United States, except under a law authoriz-
ing such purchase.”> By the act of April 24, 1888 (25 Stat. 94), the
Secretary of War was authorized to ‘““cause proceedings to. be insti-
tuted, in: the name of the United States, in any court having jurisdie-
tion of such proceedings for the acquiremerit by condemnation of
any land, right of way, or material needed to enable him to maintain,
operate, or prosecute works for the improvementof rivers and: harbors
. for which pievision has been made by law.” Further provision as
to the method: of condemning lands for public use was made by the
act of Augus,t 1, 1888 (25 Stat. 357). The act of April 24, 1888, supra,
- proyided *‘ that-when the ownér of such land, right of way, or material

shall fix a priee for the same, which in the opinion of the Secretary
of War shafl- be reasenable, he may purchase the same at such priee
without further delay; and provided further that the Secretary of

War is hereby authorized to accept donations of lands,or materials
" required. for the maintenance or prosecution of such works.” The

authority to condemn, purchase, or % accept donations’ applies

only to works: “‘for which provision has'been made by law.” Held,
therefore, that in the absence of an appropriation for the works or
express authority from Congress, the Secretary of War is precluded
by section 3736, R. S., from acquiring lands for river and harbor
. improvements; the word ‘“purchase’ in this statute having been con-
sttued in its legal sense as including evel}y modé of acquiring land
other than by descent.! C. 3896, Feb., 1898; 2111, Mar. 12, 1896
11024, Aug. 10, 1901, 18586, Nov. 20, 24, 25, 1902. i )

X D.1. The owner of lands flooded by daias constructed: in im-

r'ovin%navi ation is entitled to compensation for damages sustained

y such flooding.? Held, that the é)ecretalty of War has authority
under the act of %prﬂ 24, 1888 (25.Stat. 94), to purchase lands flooded
by dams constructed: in river and harbor improvements, or the right
to flood the same, and where springs are located on such lands 1%115

! See 7. Ops. Atty. Gen., 114, 121; Ez parte Hebard, 4 ijﬂoh, 384. A couveyan,cé
of lands to the United States is, under this statute, void and inoperative unless the
%urchase' is authorized by Congress. U.S8. ». Tichenor; 12'Fed. Rep., 415; VI Comip.

ec., 791. . e v

2Gould on Waters, 2d edition, sec. 243, and authorities cited ; Hackstack v. Keshena
Imp. Co., 66 Wis. 439; Am. & Eng. Ency. of Law (lst edition), Vol."16, p, 265, note 1.
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fact niaglproperly be considered in determining the amount to be
peid. C. 1074, Mar., 1895. i :
" XD1a. Where the State of Washington, by act of February 8,
- 1901 (Laws of Washington, 1901, p. 7), granted to the United States
the right to raise the level of Salmon Bay, inter alia, and subse-
quently disposed of the shorelands to the riparian owners, who served
notices of the revocation of the grant and requested their acknow-
lédgment, upon the theor{\ that 1t amounted merely to a revocable
license, held, that under the grant the Government acquired a per-
‘petual- easement or servitude for the %urposes specified therein,
*#nd that the subsequent grant of the shore lands to the present
owners would be subject to the same, but that there could be no
-objection to acknowledging the receipt of the notices as requested.
|C. 26425, Mar. 26, 1910; 20959, Mar. 2 and May 17,.1911.

XD 2. The Secretary of War is authorized to acquire, by pur-
chase or condemnation, land, right of way, or material, needed to
‘maintain, operate, or prosecute works for the improvement of rivers
and harbors, when provision for the same has been made by law.
-(. 801, Sept., 1894. But he can not lease land unless appropriation
‘has been made to pay the rental thereof. C. 195, Aug., 1894. - :

XD 3. Held, that it was not within the constitutional power of
Congress to enact that the United States should not be hable for
-damages caused by the prosecution of a public work, and therefore
that the Government could not, through a provision of law to that
effect, escape liability for losses incurred by third parties from flowage
caused by a harbor improvement. If it would be liable to them in
‘the absence of such law, a statute providing that it should not be
Tiable would be unconstitutional as being an attempt to deprive
therél of a property right by legislation. . 86, 478 and 485, Dec.,
1892. : .

XD 4. The owner of land occupied by a canal, constructed as an -
improvement under a river and harbor act, may, by the authority
of the ruling of the Supreme Court in the leading case of United
States v. Lee,® maintain an action of ejectment or trespass against
the official representative of the United States in charge of the im-
provement. " P. 36, 191, Sept., 1889. '

- X E. Held, that the work of constructing a levee near the mouth
-of the Mississippi River might legally be proceeded with under the

- appropriation available therefor, upon obtaining licenses -from the
“owners of the land upon which thelevee would rest, and that the pro-
visions of section.355, R. S., have not been regarded as forbidding
such improvements without acquiring title to the lands underlying
the same. (. 13680, Nov. 25, 1902. .

X E 1. With reference to the appropriation for the improvement
.of the Hudson River, under the act of June 25, 1910 (36 gtat. 635),
which was conditioned upon the extinguishment by the State of New
York of all power rights and privileges to be affected by the improve-
‘ment, the State canal board passed a resolution formally abandoning
the State lock and dam and authorizing their destruction, this action
including the extinguishment of the power rights and privileges in
‘question. Thereupon the Engineer ]Bepartment incurred expenses
.and entered into a contract for dredging and rock excavation in the

~execution of the project authorized by Congress. After such action

1106 U.S.,196. And see the case of Stanley '\u Schwalby, 147 U. 8., 508; 162id., 255.
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the State canal board rescindéd its former resolution, and the State
authorities requested the amenhdment of the project accordingly.
Held that the project was to be treated as an entirety and that urgess
the conditions of the appropriation were satisfied the War Depart-
ment could not proceed with any c{)art of the work of improvement;
but guestioned whether, the United States having once entered upon
the work of improvement upon the faith of the former action of the
canal board, it was competent for-the State authorities to rescind
such action.! - C. 28390, May 22, 1911. ;
. X F. Section 5 of the river and harbor act of June 13, 1902 (32 Stat.
373), provides: “That when any land * * * acquired for the
improvement of rivers and harbors is no longer needed, * * * it
may be sold in such manner as the Secretary of War may direct, and
the proceeds credited to the apgrogriation for the work for which it
was purchased or acquired; * .. Held, with reference to the
_ question of whether this statute could be regarded as authorizing the -
sale of'land which had not been purchased or acquired through any
appropriation for river and hal%or improvements, but had been
reserved from the public domain for such purpose, that while the
. word ““purchase’” 1ncludes, in its legal sense, every method of
acquisition other than by descent, it should, as here used, receive a
more restricted construction as designating acquisition by voluntary
sale, while the word ‘‘acquire’’ was intended to cover acquisition b
donation or condemnation; that the intent of Congress was to provide
for the elimination of property which had become useless for the
purpose for which procure(f, without diminishing the provision for a
particular improvement; but that as to lands which had simply been
- segregated from the public domain, they should be returned to the
Department of the Interior; and that a different construction from
that above would place it in the power of the Executive indirectly to
providefor a particular improvement by reservation and sale of public
-Fands therefor. . C. 12479, Mar. 1, 1905. '
. X F 1. Section 5 of the river and harbor act of June 13, 1902 (32
Stat. 373) provides: ‘‘That when any land * * * acquired for
the improvement of rivers and harbors is no longer needed * * *
it may be sold in such manner as the Secretary of War may direct.”
Held that under this authority certain lands at Dam No. 5, Ohio
River, not needed, might legally be sold. . 18432, Oct. 21, 1902.
Similarly held as to land acquiréd for Yuba River settling basin. (.
28349, .9, 1911. Also held, in regard to the sale of certain land
condemned for a cut-off in Mantua Creek, N. J., that under the broad -
vauthorit% conferred by this act the Secretary of War could legally
-convey the same by warranty deed *—the former owner claiming that

.1 In his opinion dated July 3, 1911, the Attorney General held that the earlier reso-
lution of the canal board might be regarded as ‘‘an eXtinguishment of the existing
leases and a resumption of the surplus water created by the State lock and dam,
-although' not as an abandonment of those structures; that this action was a substan-
‘tial compliance with the conditions of the appropriation; that under the paramount
control of the United States over the Hudson River the State lock and dam could be
removed as an obstruction to navigation; and that the attempted rescinding of the
earlier action, after it had been accepted and acted upon by the Federal Government,
‘was inoperative to defeat the execution of the work authorized by Congress.” .

* 2The Attorney General, by-opinion dated Apr. 26, 1911;-held. that, this statute gives
. authority ‘‘to adopt a form of deed best suited,to the particular transaction being
. carried on;” that the United States acquired a fee simple title to the pioperty in
question; and that the Secretarv of War had authority to exécute the form of warranty
deed submitted. ; o g
. : [Digest page 787}
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the title of the United States was limited te the use for which con:
demned; and advised that such a deed be tendered to the highest-
- bidder, and that should he refuse to complete the purchase the:deposit
be forfeited. €. 26472, Mar., 1911; Apr. 21, 1911. ' .
X F 2. In view of the authority conferred on the Secretary of War
by section 3 of the act of August 11, 1888 (25 Stat 423}, to apply the
moneys appropxiated for river and harbor improvements ‘“by con-
tract or otherwise as may be, most economical and advantageous to
the Government;’ and of the authority conferred by section 5 of the
act of June 13, 1902 (32 Stat. 373), to direct the transfer of river and
harbor property from one project to another upon proper credits and

* debits, held that there would be no legal objection to authorizing the
Chief of Engineers to permit the temporary transfer between projects
upon such equitable adjustment of charges and credits as may be
agreed upon by the local engineer officers concerned. C. 16202; Apr.
20, 1904. Similarly held, with reference to authorizing the Chief of
Engineers to permit the sale of unserviceable river and harboi prop-

erty, under section 5 of the said act of June 13, 1902, where the . .

amount does not exceed $500 and where there is no doubt as to the

propriety .of the sale, so that the exercise of the authority may be .

regarded’ as routine in its nature. €. 16336, Feb. 18, 1911.

X F 3.-Section 1241, R. 8., prescribes that the President. may cause
. 10 be 'sold any military stores which, upon proper inspection or sur-
vey, appear to be damaged or unsuitable for the public service. Held-
" that the term ‘‘military stores’” does not include public property
purchased in carrying out the civil works of river and ﬁarbor Improve:
ments. The regulations, however, with reference to property account-
ability, as contaned in the Army Regulations of 1895, were intended"
to cover all public property under the control of the Secretary of War;,
whether military stores 6rnot. The regulations (and orders) relating
to the inspection of unserviceable property with: & view to its condem-
nation apply,. therefore, to public property used in river and harbor
improvements. There is, however; no existing law which would pre-
vent such modification of these regulations as would authorize the
roper engineer officer to drop preperty, other than military stores,
rom his returns on his own certificate that its condition resulted from
wear and tear in the service, that it was worthless and had been

destroyed in his presence. . 8419, Aug., 1897. :
X F 4. Section 5 of the river and harbor act of June 13, 1902.(32
Stat. 373), provided that “ when any land or other property which: has
been heretofore or may be hereafter purchased or acquired for the-

‘

improvement-of rivers and harborsis no longer needed, or is no longéer -

serviceable, it may be sold in such manner as the Secretary of War
may direct, and proceeds credited to the appropriation for the work
for which it was purchased or acquired.” In carrying on the work of

improving the harbor at Mobile various sticks.of timber and & number

of sawed logs which had escaped from booms and rafts were recovered
from the stream and many of them had: been there for more than thirty
days and were without marks that enabled their ownership to be
determined. Held that the material might properly be treated as
abandoned and as belonging to the one recovering it; 1. e., the United
States, and as the material was acquired in prosecuting the work:of~

improving the harbor, it might legally be used for that purpose, and

[Digest page 785]‘
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if it was found not to be needed or serviceable for such use it might
be sold as provided by the statute. €. 15651, Dec. 18, 1903.
. X G. The Secretary of War may permit the-use of land under his
control by revocable license or by lease under the act of July 28,
1892 (27 Stat. 321). C. 241, Aug., 1849. On the question raised
as to the authority of the Secretary of War to lease a frontage on the
tidal canal in Oakland Harbor, Cal., to a bridge company owning the
abutting property, and on protest against such lease as imposing a
burden on commerce, held, that the protest was without merit, as it
claimed a right in the abutting owner to appropriate a particular
ortion of -the property of the United States for its own private
Eusiness and to use the same without charge to the exclusion of .
others; that if the lands are not now required for public use they may.
be leased under the act of July 28, 1892 (27 Stat. 321); and that if
they are no longer needed they may be sold under section 5 of the act
of June 13, 1902 (32 Stat. 373). C. 19015, Jan. 4, 1906. ,

XI A. Held, that the Mississippi River Commission derived no

authority from the statutes relating to its functions to make allot-
ments of the moneys appropriated by Congress for the improvements
- proposed. Its province is to indicate to Congress what improvements
are needed and how much should be appropriated therefor. It has
no authority to disburse money appropriated. An allotment made
by it 1s to be treated by the Secretary of War as a recommendation
only. The Secretary may adopt the recommendation, but in the dis-
bursement should not omit any of the works specially designated by
Congress in the appropriation act. P. 43, 187, Oct., 1890.

XIA 1. Held, t%at the maps prepared by the Mississippi commission,
under appropriations by Congress, may legally be disposed of at the
discretion of the commission; it being evidently intended by Con-

gress that the information therein contained should be made public .

and circulated for the public use and benefit. P. 33, 326, July, 1889.
XI B. The duties, under the law, of the Missourt River Commission,
composed partly of civilians, relate exclusively to certain work quite
other than the establishing of harbor lines. 1t is therefore not, as a
body, subject to the directions of the Secretary of War in the matter
of establishing harbor lines, nor are the civilian members subject indi-
vidually to his orders. Thus, while they may consent to establish
such lines, it is preferable for the Secretary to cause such work to be

done through engineer officers of the Army. P. 56, 218, Oct., 1892.

XI C. Held, that the allowances for the traveling expenses of the
civilian members of the Mississippi and Missouri River Commissions

. were not regulated by any order of the War Department regulating

the allowances of civil employees of the military establishment, but

- were such as are fixed by statute. They are not thus necessarily $4 -

per diem, since the statute law provides for the reimbursement of their

- actual necessary outlay, which may be more or lessthan this allowance.!
P. 44 477, Jan., 1891, C. 17890, Apr. 29, 1905.

* XID. On the question raised as to the subsistence of the wives
.and guests of the members, etc., of the Mississippi River Commission,
under the provision of the act of April 28, 1904 (33 Stat. 495), for
““traveling and miscellaneous expenses of the Mississippi River Com-

1 See Dig. Second Comp. Dec., vol. 3, pars. 838 and 841. -
{Digest page 789)
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mission,” ete., held, that the right to subsisténce is one which accrues
only to the members of the commission and their authorized assist-
ants and employees; and that in the absence of legislation for the sub-
sistence of the wives or guests of the members, the same would not be
legal. C. 17890, Apr. 29, 1905.
. ’ - - [Digest page 790]
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